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AGENDA REPORT

Business | Discussion

December 4, 2023

TO: Commissioners

FROM: Keene Simonds, Executive Officer
Chris Cate, LAFCO Consultant  

SUBJECT: Preliminary Assessment | 
                            Commission Oversight Duties and Port of San Diego 

SUMMARY

The San Diego County Local Agency Formation Commission (LAFCO) will receive a 
preliminary assessment on LAFCO’s oversight duties as they relate to the Port of San Diego
– formally the San Diego Unified Port District – for discussion and feedback.  The assessment 
ties to a recent request by Commissioner MacKenzie with concurrence from the Commission.  
Based on available information, the assessment concludes the Port is a special district subject 
to LAFCO oversight. It similarly concludes the Port qualifies as an “independent” special 
district, and accordingly eligible to seat members on the Commission and responsible for 
proportionally paying part of the special districts’ share of the LAFCO budget. The 
assessment is qualified given the potential for additional information to be provided.  This 
includes an anticipated response from the Port to substantiate their position they are not 
subject to LAFCO oversight.   Staff will draw on the discussion and related public comments 
in finalizing the assessment for future Commission consideration. 

BACKGROUND

LAFCOs’ Oversight Responsibilities  

The State Legislature delegates LAFCOs’ responsibilities to regulate and plan the location of 
cities and most special districts and their municipal service areas in all 58 counties.  This 
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includes establishing, expanding, and reorganizing cities and districts in meeting LAFCOs’ 
underlying directive to facilitate orderly and accountable growth and development relative 
to community needs – current and future – as determined by individual LAFCOs.  Specific 
regulatory actions under LAFCO statute include the following: city incorporations and 
disincorporations; district formations, consolidations, and dissolutions; city and district 
mergers; and city and district annexations and detachments. 
 
Special Districts Defined in LAFCO Statute
 
The Legislature defines “special district” under LAFCO statute as follows:  1

“An agency of the state, formed pursuant to general law or special act, for the local 
performance of governmental or proprietary functions within limited boundaries and in 
areas outside district boundaries when authorized by the commission pursuant to 
Section 56133.”  
 

Special Districts Excluded in LAFCO Statute
 
The Legislature excludes the following special districts from LAFCO oversight that otherwise 
would qualify under the preceding definition: 2  
 

 School Districts
 Community College Districts
 Assessment Districts
 Special Assessment Districts
 Improvement Districts
 Community Facilities Districts (Mello Roos) 
 Permanent Road Districts  
 Air Pollution Control Districts 
 Air Quality Maintenance Districts  

   
DISCUSSION  
 
This item is for San Diego LAFCO to review a preliminary assessment addressing LAFCO’s 
oversight duties in statute as it relates to the Port of San Diego.  The assessment has been 
prepared in response to an October 2023 request from the dais by Commissioner MacKenzie 
with concurrence from the Commission.  The request ties to a recent Civil Grand Jury report, 
which – among other items – identifies the lack of local oversight of the Port.   A front-page 
article in the Union-Tribune proceeded to cover the Grand Jury report and presented its own 
queries into the Port and related accountability issues.   Copies are attached.   
 
Additional discussion regarding LAFCO practice as well as related inquiries follows.  

1  Reference to Government Code 56036(a).  
2  Reference to Government Code 56036(b). 
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Historical Practice to Date  

San Diego LAFCO has not asserted any direct oversight of the Port to date. (The Port’s 
establishment predates LAFCO.)  The origins of the practice, however, are uncertain to 
current staff, most of whom joined LAFCO after 2017. There are no records showing the topic 
– and specifically why the Port is not included in the group of special districts overseen by
LAFCO – being addressed by previous Executive Officers and/or Commissions.   
 
Revisiting the Port’s Status in 2019 
 
In 2019, San Diego LAFCO received a reorganization filing seeking annexation of certain 
unincorporated territory to the City of National City.3 The administrative review led staff to 
revisit the Port’s status relative to the Commission and whether a concurrent annexation to 
the Port through LAFCO was needed.  The latter prompt ties to the Port’s enabling act setting
the original boundary to match the Cities of Chula Vista, Coronado, Imperial Beach, and San 
Diego, and if subsequent annexations to these agencies requires concurrent action by LAFCO 
to formally add to the Port.  However, the combination of uncertainty in the origins of past 
practice to not require and/or process concurrent annexations to the Port, paired with the 
applicant’s timing interests, led staff to table the topic.  The Commission proceeded to 
approve the reorganization without further inquiry into the Port in December 2019.  
 
Returning to the Port’s Status in 2021  
 
The pandemic delayed LAFCO staff returning to the Port topic until late 2020.   After 
performing initial analysis, staff reached out to the Port in e-mail in December 2020 to 
communicate – and historical practice aside – it may be subject to the Commission.  A 
meeting was subsequently held in June 2021 between senior staff with both sides agreeing 
to explore the topic in greater detail.  LAFCO staff proceeded to perform additional analysis 
in step with consulting with outside counsel and proceeded to summarize their tentative 
conclusions in an August 6, 2021, letter to the Port with advance notice to then-Chair Andy 
Vanderlaan.   The letter tentatively concluded – and in the absence of other information – the 
Port was subject to LAFCO oversight and responsible for contributing towards the special 
districts’ annual share of the LAFCO budget.   The Port responded on September 16, 2021, 
they would review the matter in more detail.   No further communications were received. 
 
ANALYSIS  
 
The preliminary assessment before San Diego LAFCO revisits and expands on staff’s earlier 
analysis as described in the preceding sections regarding the LAFCO-Port relationship.  This 
includes revisiting the earlier record in its entirety and seeking direct input from the Port.  
Based on the information available, the assessment determines the Commission’s oversight 
applies to the Port.  It similarly determines the Port is eligible to serve on the Commission 
and responsible for paying a portion of the special districts’ share of the LAFCO budget.   

3 Reference to the “Sweetwater Reorganization,” LAFCO File No. RO19-16. 
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These central determinations draw and/or supported by the following factors. 

1. The Legislature does not include port districts among the list of special districts 
excluded from Commission oversight under the Cortese-Knox-Hertzberg Act.  

2. The San Diego Unified Port District Act is part of California Harbor and Navigation 
Code.  There are two other known port districts – Stockton and Ventura – formed 
under the Harbor and Navigation Code; both agencies are overseen by their LAFCOs. 

  
3. The San Diego Unified Port District Act specifies the Port may annex additional 

territory and/or be dissolved by “operation of law.”  It appears LAFCO statute serves 
as operation of law given no other direction is provided in the enabling act.   

 
4. In the absence of LAFCO involvement, there are no clear mechanisms for boundary 

changes for the Port to be filed with the State via the Board of Equalization – Tax 
Division.   Boundary change filings are done by the conducting authority.   LAFCO 
assumed the conducting authority role from the affected cities and districts in 2000.  
The Tax Division reports no boundary change filings for the Port have been received 
thereafter despite – materially – three of the five Port cities (Chula Vista, National City, 
and San Diego) having annexed unincorporated lands.  This disconnect suggests 
LAFCO should be reorganizing annexations involving the five cities to include 
concurrent annexation to the Port and filing accordingly with the Tax Division.4

5. The Port’s Board of Commissioners are appointed by the five cities’ councils to fixed 
four-year terms.  This appointment method qualifies the Port as an “independent 
special district” within the definition of the Cortese-Knox-Hertzberg Act.   This means 
the Port may participate in serving and selecting Commission members representing 
special districts.  It also means the Port is responsible for contributing towards the 
special districts’ annual share of the LAFCO budget. 

Notwithstanding the above analysis, a material qualifier exists and may change the 
determinations as this assessment transitions from preliminary to final form.  The qualifier 
involves the Port – or others, like the State Lands Commission – submitting information to 
LAFCO to substantiate autonomy from Commission oversight.  However, as of date, no 
information has been provided by the Port despite a standing request from LAFCO dating 
back to August 2021.  Recent conversations with the Port during the preparation of this 
assessment suggests a response is coming ahead and/or during the December 4th meeting. 
 
 

4  The Port’s enabling act states lands annexed to the five cities shall be automatically added to the Port boundary.   (Annexation of other 
lands would be subject to “operation of law.”)   The referenced LAFCO role would parallel a similar feature that was, until recently, part 
of the County Service Area (CSA) Act to require automatic detachments when annexing lands to cities.   LAFCOs would take action to 
approve the automatic detachment and file the boundary change involving the CSA with the Board of Equalization – Tax Division.  (The 
CSA Act was amended in the late 2000s as part of a comprehensive rewrite and removed the automatic detachment provision and 
allows LAFCOs to retain newly annexed city lands with CSAs under certain conditions.)   



San Diego LAFCO 
December 4, 2023 Meeting
Agenda Item No. 7a | Preliminary Assessment: LAFCO Oversight Duties and the Port of San Diego 

5 | P a g e

RECOMMENDATION

It is recommended San Diego LAFCO discuss the item and provide general direction to staff 
with respect to finalizing the assessment.  

ALTERNATIVES FOR ACTION

No action proposed, discussion and feedback only. 

PROCEDURES 

This item has been placed on the agenda for discussion as part of San Diego LAFCO’s business 
calendar.  The following procedures, accordingly, are advised. 

1) Receive verbal report from staff unless waived.
2) Initial discussion from the Commission. 
3) Invite comments from the Port – if any – and the general public. 
4)   Additional discussion and feedback from the Commission.  

Respectfully, 

Keene Simonds 
Executive Officer 

Attachments: 

1) LAFCO Letter to the Port, dated August 6, 2021
2) Port Response Letter to LAFCO, dated September 16, 2021 (received on October 5, 2021)  
3) San Diego Unified Port District Act
4) Civil Grand Jury Report: Governance of San Diego Bay, 2022-2023
5) Union-Tribune: Does the SD Port Have Too Much Power, September 5, 2023 
6) Government Code 56036

  Subsection (a) – definition of special district in LAFCO statute 
  Subsection (b) – exclusion of certain special districts from LAFCO oversight 

7) Government Code 56044 – definition of independent special districts in LAFCO statute 




















































































































