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TO: LOCAL AGENCY FORMATION COMMISSION 9 B

FROM: Executive Officer.

SUBJECT: Provision of Wastewater Service to the Proposed Coastal
Campus on the Naval Base Coronado Silver Strand Training
Complex - South (NBC SSTC-S)

BACKGROUND

The Department of the Navy (Navy) is pursuing the development of a
Coastal Campus on the Naval Base Coronado Silver Strand Training
Complex - South (NBC SSTC-S). The proposed Coastal Campus is
located within the City of Coronado and is part of a Special Warfare
Command Operations project. The project footprint of the proposed
Coastal Campus consists of 169.4 acres within the 548-acre NBC SSTC-S
site. At a cost of approximately $700 million, the federal government
considers the Coastal Campus an integral part of the Department of
Defense’s ongoing Global War on Terrorism, following the events of
September 11, 2001. When completed, the Coastal Campus will assist
the federal government accomplish a number of nationwide objectives
associated with a “congressional mandate” for military readiness, such as
improving base training and operations, accommodating base expansion
needs and facilities, etc. Construction is proposed over a 10-year period
and will add nearly 1.5 million square feet of facilities within the corporate
limits of Coronado, north of Imperial Beach on the Silver Strand. Refer to
attached map for the location of the Naval Base Coronado site
(Attachment 1).

The scale of the Coastal Campus project and provision of wastewater
services represent major issues for the City of Coronado. With respect to
wastewater service, Coronado representatives state that the Navy is
relying on a nearly 50-year old out-of-agency sewer service agreement
with the City of Imperial Beach for the proposed Coastal Campus
(Attachment 2). Coronado believes this service agreement may be invalid

~ because neither Imperial Beach nor the Navy obtained approval from the

San Diego Local Agency Formation Commission (LAFCO) before
execution of the agreement. Coronado asserts that while State Law

Website: www.sdlafco.org



exempts some out-of-agency contractual service agreements from LAFCO purview, the
1967 agreement between Imperial Beach and the Navy should be subject to LAFCO
purview, because it was originally intended to extend service to limited development —
not the 1.5 million square feet of training facilities the Navy is currently proposing at the
NBC site. Coronado city staff accordingly request that the Commission:

(1) Determine that Coronado (and not Imperial Beach) be designated as the
proper provider of wastewater services to the NBC site;

(2) Find that since the NBC site is within the Coronado city limits (and outside
Imperial Beach city limits and sphere) that Imperial Beach cannot provide
wastewater services to the NBC site without LAFCO approval; and

(3) Undertake review of the provision of sewer services to the NBC site,
especially in light of the fact that the City of Imperial Beach recently stated
that it will not provide wastewater services beyond the current level to the
NBC site without LAFCO approval.

LAFCO staff acknowledges that the City of Coronado has raised a number of important
land use and service concerns. However, we believe the concerns do not fall within the
Commission’s purview to address. While LAFCO has considerable authority over
jurisdictional boundary changes, the Commission’s authority regarding contractual
service agreements is not without limit. In the case of the extension of contractual
sewer service to the NBC site, LAFCO staff has determined that a statutory exemption
contained in Government Code Section 56133(e) restricts the Commission from
exercising purview over the provision of sewer service to the NBC site. This provision
exempts the extension of services by contract or agreement outside a jurisdiction’s
boundaries if the extended service was provided on or before January 1, 2001.
Documents obtained by LAFCO staff confirm that the City of Imperial Beach has been
extending wastewater service contractually to the federal government since 1967.
Refer to Attachment 2 for the contractual service agreement between Imperial Beach
and the Navy, and Attachment 3 for the exemption contained in Government Code
Section 56133(e).

As discussed in this report and the Preliminary Determination reached by LAFCO staff,
we have concluded that Coronado’s argument that LAFCO must exercise purview over
the contractual service agreement between Imperial Beach and the Navy is belied by
the plain language in Government Code Section 56133(e). Contrary to assertions made
by Coronado, this exemption does not distinguish between service level increases, land
use changes and conflicts, or other land use issues such as development density and
intensity increases — only whether the services were extended on or before January 1,
2001. Therefore, based on the documentation we obtained from Imperial Beach and
the Navy, we conclude that the 2001 “grandfather”’ provision in Government Code
Section 56133(e) is applicable. If the Commission concurs, this would mean that the
continued provision of wastewater service by Imperial Beach to the Navy would be
exempt from LAFCO purview. The conclusions reached by LAFCO staff were



confirmed and reviewed by LAFCQO’s Legal Counsel Michael Colantuono. Refer to
Attachment 4 for Mr. Colantuono’s legal analysis and Attachment 6 for LAFCO staff’s
Preliminary Determination.

Should the Commission disagree with these conclusions, then there would be several
consequences. If the Navy still desired to obtain sewer service from Imperial Beach,
then Imperial Beach would need to obtain approval from the Commission after
submitting an application and processing fees in the amount of $27,180. However, the
Commission should be aware that it is questionable whether such an application could
be approved, because provisions in current law require that the subject territory be
within the service provider’s sphere of influence and that the service extension must be
in anticipation of a later change of organization (e.g., annexation). These two conditions
currently do not exist with respect to the City of Imperial Beach and the NBC site.
Nonetheless, if the Commission decided to exercise purview over the provision of sewer
services by Imperial Beach, LAFCO staff would need to research this matter further.

Another possibility if the Commission found that the 1967 agreement between Imperial
Beach and the Navy was invalid, would be for Coronado to assume jurisdiction for
providing sewer service within its jurisdictional boundaries, or the Navy would be forced
to devise an alternative method to dispose of effluent on-site. If the City of Coronado
assumed responsibility for providing wastewater service to the proposed Coastal
Campus, then this would cost the federal government another $31 million, according to
Navy estimates ($11 million for internal infrastructure within the NBC site and $20
million for infrastructure external to the site). The associated sewer infrastructure would
also likely traverse through about 8-10 miles of environmentally sensitive habitat and
result in the need to prepare supplemental environmental assessment in accordance
with the National Environmental Policy Act (NEPA). Estimated additional environmental
assessment costs would be approximately $500,000. It is also probable that the revised
project would necessitate congressional approval for supplemental financing. Another
option would be for Coronado to enter into a three-way contract with Imperial Beach and
the Navy. Such a contract would not be subject to LAFCO purview, but it would require
concurrence of all three potential contractual parties.

A summary of the Preliminary Determination; an evaluation of Coronado’s concerns;
reconsideration process; and possible Commission options follow. Pertinent
attachments to this staff report include: Attachment 1: vicinity map; Attachment 2:
Contractual Service Agreement between Imperial Beach and the Navy; Attachment 3:
Government Code Section 56133(e); Attachment 4: LAFCO Legal Counsel Michael
Colantuono’s analysis regarding the provision of sewer service to Naval Base
Coronado; Attachment 5: Coronado’s Request for Reconsideration (appeal) of the
Preliminary Determination submitted by John Bakker of Meyers/Nave; and Attachment
6: Preliminary Determination. These documents are also posted on the San Diego
LAFCO'’s website: www.sdlafco.org.



http://www.sdlafco.org/

EVALUATION OF CORONADO’S CONCERNS

To evaluate the merits of Coronado’s concerns, LAFCO staff reviewed the 1967
wastewater service agreement between Imperial Beach and the Navy in relation to
Government Code Section 56133. The pertinent provisions of this State Law are located
within subdivisions (b), (c) and (e) of Section 56133. Subdivision (b) requires that the
affected service contract territory be located within the sphere of influence of the
proposed service provider. Subdivision (c) contains an exception for situations that
necessitate a contractual service agreement outside a service provider’s sphere of
influence to respond to existing or impending threats to the public health and safety of
residents of affected territory. Subdivision (e) exempts LAFCQO’s purview over out-of-
agency service agreements whether or not the territory is located within or outside a
service provider’'s sphere of influence, if a city or district was providing the extended
service on or before January 1, 2001. Subdivision (e) also exempts contracts or
agreements solely involving two or more public agencies in certain circumstances.

In the case of the proposed Coastal Campus, neither subdivisions (b) nor (c) are
applicable, because the Coastal Campus is located outside of the City of Imperial
Beach’s sphere, and the service extension is not related to an existing or impending
threat to public health and safety of residents (e.g., failing septic system). However,
subdivision (e) applies because the City of Imperial Beach has been extending sewer
service to the site since 1967 via a service agreement with the Navy.

While the City of Coronado raises an interesting point that the service demands for the
proposed Coastal Campus will exceed the historic level of service provided to the Navy,
the exemption language in Government Code Section 56133(e) does not distinguish
between service levels or changes in land use — only that the affected city or district was
providing the subject service(s) on or before January 1, 2001. LAFCO staff confirmed
that Imperial Beach and the Navy first executed the wastewater service agreement in
1967 and last amended it in 1991. The agreement also contains an expansive provision
requiring that Imperial Beach receive, transport, treat and dispose sewage at whatever
level the federal government desires. The expansiveness of the 1967 wastewater
agreement appears to contradict Coronado’s argument that the agreement was
intended to be used to serve only a limited amount of development. Therefore, based
upon the effective date of the agreement (1967) and the expansiveness of the overall
agreement, LAFCO staff determined that the continued provision of sewer service to the
NBC site satisfies the exemption requirements in Government Code Section 56133(e).
On April 9, 2015, LAFCO staff notified the subject agencies regarding this
determination.

After the April 9" notification was issued, LAFCO staff provided an opportunity for the
local agencies and Navy to submit comments. The Commanding Officer of the NBC
issued a letter on June 4, 2015, indicating the Department of the Navy supported
LAFCO staff's determination that the provision of sewer service to the NBC Coastal
Campus site is exempt from LAFCO’s purview. The Navy’s Commanding Officer further
stated that the existing historic agreement to provide wastewater services by the City of



Imperial Beach to the Navy will remain in effect, and the City of Imperial Beach will
simply continue to provide wastewater services as required by the Government in such
amounts as the Government desires in accordance with the wastewater service
agreement in place since 1967.

On May 26, 2015, the City of Imperial Beach provided comments and stated that the
City recognizes the authority of LAFCO to determine the appropriate utility service
boundaries for municipalities and would not provide services beyond the current service
levels without authorization from LAFCO. This statement was a supplement to earlier
comments provided to LAFCO staff on March 30, 2015, in which the City Imperial
Beach informed LAFCO staff that the City of Imperial Beach would be willing to continue
providing service to the Navy and that authorization for the services has been verified in
the official City Council meeting minutes in 1967 authorizing the Mayor to execute the
agreement and through several amendments to the agreement from that date forward.
On October 20, 2015, the Imperial Beach City Manager informed LAFCO staff that
Imperial Beach will perform its obligations to provide sewer service to the NBC site
under the terms of the 1967 agreement and that Imperial Beach has obtained special
legal counsel services with respect to this matter.

On May 1, 2015 and July 7, 2015, the City of Coronado also provided comments
reiterating its request that LAFCO undertake a review of the provision of sewer services
to the Coastal Campus project. The City also requested that LAFCO determine that the
City of Imperial Beach cannot provide wastewater services without LAFCO approval
because the NBC Coastal Campus project is within Coronado's city limits and outside
Imperial Beach's city limits and sphere of influence. Lastly, Coronado requested that
LAFCO find that the City of Coronado (and not the City of Imperial Beach) is the proper
provider of wastewater services to the Proposed Sewer Project.

REQUEST FOR RECONSIDERATION

On August 7, 2015, LAFCO staff formalized its conclusions in the Preliminary
Determination, after receiving comments from the local agencies and the Navy. Among
the conclusions in the Preliminary Determination was that the continued provision of
sewer service by Imperial Beach to the NBC site within Coronado is not subject to
LAFCO purview pursuant to Government Code Section 56133(e). The local agencies
and federal government were provided another opportunity for comment and appeal.
Agencies were informed that if agreement was not reached regarding the conclusions in
the Preliminary Determination, that an appeal could be scheduled for consideration by
the full Commission (LAFCO).

On September 15, 2015, the City of Coronado filed a request for reconsideration, which
is the subject of the December 7, 2015 LAFCO meeting. Refer to letter dated
September 8, 2015 from John Bakker of Meyers/Nave in Attachment 5. Coronado’s
appeal was submitted in a timely manner and was accompanied by a LAFCO filing fee
of $1,030. LAFCO staff believes that Coronado’s argument to require LAFCO purview
over the contractual service agreement between Imperial Beach and the Navy is belied



by the plain language of subdivision (e) of Government Code Section 56133. The
Commission’s Legal Counsel has also reviewed this issue and concurs with this
conclusion. The Commission should also be aware that this conclusion comports with
recent statutory changes to Government Code Section 56133(e) per the Senate Bill 239
(Hertzberg).

Lastly, Coronado representatives object to paying LAFCO’s $1,030 reconsideration
filling fee and request that the Commission authorize a refund. The Commission should
be aware that the fee was imposed consistent with the Commission’s adopted fee
schedule and inadequate justification has been provided by Coronado for a fee refund.
The cost of LAFCO staff and legal review associated with this contractual service matter
far exceeded the amount of the $1,030 reconsideration fee.

To assist the Commission in providing direction regarding the City of Coronado’s
request for reconsideration, several options should be discussed, as outlined below.

OPTIONS AVAILABLE FOR COMMISSION CONSIDERATION

Option 1

Accept the conclusions in the August 7™ Preliminary Determination and disapprove
Coronado’s Request of Reconsideration. This action would reaffirm that the continued
extension of wastewater service by the City of Imperial Beach to the proposed Coastal
Campus site at NBC SSTC-S is exempt from LAFCO purview. The basis for this
determination is that the continued provision of sewer service by Imperial Beach to the
Navy constitutes an existing service that is subject to the 2001 “grandfather” provision in
Government Code Section 56133(e). Subsection (e) exempts from LAFCO purview an
extended service provided on or before January 1, 2001 and does not distinguish
between level of service or land use issues. The documentation provided by Imperial
Beach indicates that service has been extended to the federal government prior to 2001
and would continue under the provisions of the 1967 agreement. The 1967 contractual
service agreement specifies that Imperial Beach must provide wastewater service at
any level desired by the federal government in the future.

Government Code Section 56133(e) also contains an exemption for contracts or
agreement involving two or more public agencies where the public services to be
provided is an alternative to, or substitute for, public services already being provided by
an existing public service provider, and where the level of service to be provided is
consistent with the level of service contemplated by the existing service provider.
Although not cited by LAFCO staff as the basis for the above “grandfather” provision,
this exemption may also apply to the Coastal Campus because the 1967 service
contract is between Imperial Beach and the Navy, and the Navy could be categorized
as “public agency” per Government Code Section 56010.

Option 2
Concur with the City of Coronado and exercise jurisdiction under Government Code
Section 56133, if the Commission believes that the provision of sewer services by



Imperial Beach to the Coastal Campus is not exempt from LAFCO purview. This option
would result in either Imperial Beach filing an out-of-agency service contract application
with LAFCO, or the City of Coronado assuming jurisdiction for the provision of sewer
service. Under this option, Imperial Beach would be restricted from directly serving the
Coastal Campus, unless LAFCO provided approval. If this option is pursued, the matter
should be continued to a subsequent meeting so Imperial Beach could submit an
application and processing fees. A LAFCO staff report would also be prepared at that
time to address the merits of the associated issues.

Should Imperial Beach not submit an application to LAFCO, then Coronado would
assume jurisdiction for providing sewer service within its boundaries. If the City of
Coronado assumed responsibility for providing wastewater service to the proposed
Coastal Campus, the Navy estimates that the Coastal Campus project costs would
increase by about $31 million ($11 million for internal infrastructure within the NBC site
and $20 million for infrastructure external to the site). The associated sewer line would
also likely traverse through about 8-10 miles of environmentally sensitive habitat and
result in supplemental environmental assessment through NEPA at an additional cost of
$500,000. It is also probable that the revised project would necessitate congressional
approval for supplemental financing.

Option 3

A third option would be a derivative of both of the above options. This option would
involve the affirmation of the conclusion reached in Option 1 and include a Commission
recommendation to encourage the three agencies (Imperial Beach, Coronado, and
federal government) to make additional efforts to resolve associated local issues. This
option could result in more coordination between the affected agencies; however, it is
unknown whether resolution of the associated issues would occur.

SUMMARY

In summary, the Commission should provide direction to LAFCO staff regarding any of
the above options. The City of Coronado’s Special Counsel John Bakker states that
Coronado intends on using every means at its disposal, including litigation, to ensure
that Coronado decides how sewer service is provided within the City. Based on the
potential threat of litigation from Coronado, the December 7, 2015 agenda provides for
a Closed Session (if needed) to discuss potential legal issues. The Commission is not
obligated, however, to convene to a Closed Session.

RECOMMENDATION:

1. Allow public comment on the Request for Reconsideration, and provide direction
as to the disapproval or approval of the Request for Reconsideration (appeal)
filed by the City of Coronado.



2. Review the City of Coronado’s request for a refund of the LAFCO
reconsideration fee of $1 030 and provude direction to staff on whether the refund
- should be authorized. :

Note This matter is also noticed for a Closed Sess;on to aIIow the Comm:ss:on tfo
receive confldentlal legal. adwce if necessary o :

Respectfully Submjtted.

MICHAEL D OoTT
Executive Officer

MDO: ra:
Attachments

(1) Vicinity map

(2) Contractual Service Agreement

(3) Government Code Section 56133

(4) Memorandum from San Diego LAFCO Legal Counsel Michael Colantuono
(5) Appeal of Preliminary Determination from Coronado (John Bakker)

6) Prellmlnary Determlnat/on
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Attachment 2: Contractual Service Agreement 9 A

[ ( O 7

!
i
DEPARTMENT OF THE NAVY
SOUTHWEST DIVISION

NAVAL FACILITIES ENGINEERING COMMAND
SAN DIEGO, CALIFOHNIA D2132 IN RERL Y REFRH TO:

1123
S=2r 765638

a3 - frrercy
BEp 15 1557

!

City of Impexial. Beach

825 Coronado Avenue

P.O. 3Box 427

Imperial Beach, California 92032

. Subject: Letter Agreement N62473-67-4-0002

g

R . “,_,.»**“‘“'"“//‘(“ :1‘»1:“:,' "/
This is in reply to your letter of August 9, 1967 in which yo

requested that Contract NBy{U)36815 which provides sawer service

to WNaval Radio station, Imperial Bsach, be renewed for anothar

five (5) year period. mo xedufe paper work and to conform with
existing inst:ggtiops,( this proposed Lettex Agreement ig

forwarded for your comsideration. :

- Gentlemens

2.  Bffsctive date - 1 June 1967

b. Estimated annual costs = $45.00 .

4 dwellings = $40.00
1 guard house ~ 5.00

. e, Point of Deliv = one 6 inch connection into a -
City of Imperial Beach constructed manhole at ‘the intersection
of tha extension of the Silver Strand Blvd. service main with
the Government ‘sewer lina, - S

p S

d. Service to be randered - The City of Imperial Beach,
California,. shall pProvide sanitary sewerage service as
required by the Government and shall receive, transport,
treat and dispose of all sewage originating at the project in
such amounts as the Govarnment desires to release into the
City's system and in a msnner and by such means as will
constitute no hazard to the public health. The City of
Imperial Beach shall operate its sewage disposal and treatment
facilities in conformity with applicable laws, rules and
fegulations promulgated by State and Fsderal govarnmental
authoritias, : ’




1123
Ssxr 7668

2. Invoicing - The Govexnment will accept annual invoices
in arrears and maks pavment therefor at the rates shown above
which are understood o be the lowest rates availabla to any

for the servies. Invoices to be submitted in quintuplicate
to the Commanding Officer, Naval Communications Station,

937 No. Harbox Dxiva, san Diego, California 92132, code 34g.
Applicable aecounting data will be furnished by the Government

upon liquidation of invoices in accordance with axisting
ragulations,

f. Payvment - Payments will be made by Commanding Officer,
Navy Regional Finance Centerx, San biego, Callfoxnia 92132,

This Letter Agreement is processed under the provisions of
10 u.s.¢c. 2304 ¢m) (10).

herewith and return the original ang two copies to the Commandax,
Southwest Division, Naval Facilities Engineering Command,
Code 1123, san Diego, Califoraia 292132,

Bincerely,

Fo éé:?;iﬁaandar, Naval Facilities

Engineering Command, Contracting
Accepted _ CITY OF IMPERTAL BRACH Officar

{Company Name}

By

5
~ {Mame and o_fficial Title)
Date 10--3.67
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Attachment 3: Government Code Section 56133

Government Code Section 56133 (Excerpt)

(a) A city or district may provide new or extended services by contract or agreement outside its jurisdictional
boundaries only if it first requests and receives written approval from the commission in the affected county.

(b) The commission may authorize a city or district to provide new or extended services outside its
jurisdictional boundaries but within its sphere of influence in anticipation of a later change of organization.

(c) The commission may authorize a city or district to provide new or extended services outside its
jurisdictional boundaries and outside its sphere of influence to respond to an existing or impending threat to
the public health or safety of the residents of the affected territory if both of the following requirements are
"~ met: ' i
(1) The entity applying for the contract approval has provided the commission with
documentation of a threat to the health and safety of the public or the affected residents.
(2) The commission has notified any alternate service provider, including any water corporation
as defined in Section 241'of the Public Utilities Code, or séwer System ‘corporation as defined in
- Section 230.6 of the Public Utilities Code, that has filed a' map ‘and a statement of its service
capabilities with the commission.

d) The executive officer, within 30 days of receipt of a request for approval by a city or district of a contract to
extend services outside its jurisdictional boundary, shall determine whether the request is complete and
acceptable for filing or whether the request is incomplete. If a request is determined not fo be complete, the
executive officer shall immediately transmit that determination to the requester, specifying those parts of the
request that are incomplete and the manner in which they can be made complete. When the request is
deemed complete, the executive officer shall place the request on the agenda of the next commission
meeting for which adequate notice can be given but not more than 90 days from the date that the request is
deemed complete, unless the commission has delegated approval of those requests to the executive officer.
The commission or executive officer shall approve, disapprove, or approve with conditions the contract for
extended services. If the contract is disapproved or approved with conditions, the applicant may request

reconsideration, citing the reasons for reconsideration.

e) This section does not apply to contracts or agreements solely involving two or more public agencies where
the public service to be provided is an alternative to, or substitute for, public services already being provided
by an existing public service provider and where the level of service to be provided is consistent with the level
of service contemplated by the existing service provider. This section does not apply to contracts for the
transfer of nonpotable or nontreated water. This section does not apply to contracts or agreements solely
involving the provision of surplus 25 water to agricultural lands and facilities, including, but not limited to,
incidental residential structures, for projects that serve conservation purposes or that directly support
agricultural industries. However, prior to extending surplus water service to any project that will support or
induce development, the city or district shall first request and receive written approval from the commission in
the affected county. This section does not apply to an extended service that a city or district was
providing on or before January 1, 2001 (emphasis added). This section does not apply to a local publicly
owned electric utility, as defined by Section 9604 of the Public Utilities Code, providing electric services that
do not involve the acquisition, construction, or installation of electric distribution facilities by the local publicly
owned electric utility, outside of the utility's jurisdictional boundaries.
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MEMORANDUM

TO: Chairman Horn and Member of the FILE NO: 49021.0002

San Diego Local Agency Formation

Commission
FROM: Michael G. Colantuono, Esq. DATE: November 12, 2015

- Gary B. Bell, Esq. (9210

CC: Michael Ott, Executive Officer
RE: City of Coronado’s Appeal of Executive Officer’s Determination that

Commission Lacks Jurisdiction to Review Sewer Service Provided to Naval
Base Coronado by the City of Imperial Beach

INTRODUCTION AND SUMMARY OF CONCLUSION

We write to analyze whether the provision of sewer service to Naval Base
Coronado by the City of Imperial Beach is subject to approval by the Commission
pursuant to Government Code section 53166, as claimed by the City of Coronado in its
request for reconsideration of a contrary decision by your Executive Officer.

The Base receives sewer services from Imperial Beach under a 1967 agreement
between the two agencies. The agreement provides that the City “shall provide sanitary
sewerage services as required by the [federal] Government” and “shall receive,
transport, treat and dispose of all sewage originating at the project in such amounts as
the Government desires to release into the City’s system.” The agreement does not limit
the volume of sewage the Base may release and the City of Imperial Beach is required to

“receive, transport, treat and dispose.”

The Base is in Coronado. Over the next ten years, the Base is expected to add
nearly 1.5 million square feet of new training facilities with a corresponding increase in
sewer demand. Coronado contends this Commission has jurisdiction to determine

1557944




Michael Ott, Executive Officer
November 12, 2015
Page 2

whether Imperial Beach should be permitted to serve the wastewater needs of the
proposed new facilities. '

Generally, the Cortese-Knox-Hertzberg Local Government Reorganization Act of
2000 (“CKH”) allows a local agency to provide “new or extended services” by
agreement outside its boundaries only with the Commission’s approval.! However, this
requirement does not apply to:

1. contracts or agreements solely involving two or more public agencies
where the public service to be provided is an alternative to, or substitute
for, public services already being provided by an existing public service
provider and where the level of service to be provided is consistent with
the level of service contemplated by the existing service provider, and

2. an extended service that a city was providing on or before January 1,
2001.2

Your Executive Officer determined these two exemptions apply. Coronado has
requested reconsideration of this determination. The issue is whether this determination
is correct. We conclude that it is and recommend you affirm the Executive Officer’s
decision.

FACTS

The facts on which our opinion relies follow. If these facts are incorrect or
materially incomplete, please let us know, as different facts might require a different
conclusion.

On March 30, 2015, Imperial Beach informed the Commission that it was willing
and able to continue providing sewer services to the Base as it has since 1967, including
flows from the additional training facilities. On April 9, 2015, your Executive Officer
informed Imperial Beach, Coronado and the Base that this service arrangement was
exempt from LAFCO review under exceptions stated in Government Code
section 56133.

1 Gov. Code § 56133(a).
2Gov. Code § 56133(e).
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On April 10, 2015, Coronado disagreed with that conclusion by letter and on
May 1 its special counsel requested reconsideration of that decision. On May 26, 2015,
Imperial Beach notified the Commission it would not provide sewer service to the Base
beyond current service levels without authorization from the Commission, reversing its
position of March 30, 20152 The City has since orally informed the Executive Officer
that it will perform its obligations to the Base under the 1967 agreement.

On June 4, 2015, the Commanding Officer of the Base informed the Commission
that the Base agreed with the Executive Officer’s determination.

On July 7, 2015, Coronado’s special counsel reiterated the City’s April 10, 2015
objection to the Executive Officer’s decision and made additional arguments for
reconsideration. Coronado requested the Commission:

1. review Imperial Beach's sewer services to the Base,

2. find that Imperial Beach cannot provide those services without
Commission approval, and

3. find that Coronado is the better provider of sewer service to the Base.

On August 7, 2015, the Executive Officer concluded the provision of sewer
services to the Base by Imperial Beach was exempt from approval by the Commission,
noting that an interested party could seek reconsideration of his conclusion by your
Commission. Coronado has timely done so and the matter is now before you for
decision.

ISSUES

While Imperial Beach stated in one letter that it will not provide sewer services to
the additional facilities proposed for the Base without the Commission’s approval,
Coronado has provided the legal arguments for that position. Whether or not Imperial
Beach maintains that view, as recent conversations suggest it does not, Coronado
argues:

3 This may be viewed as a request for approval to provide extra-jurisdictional services.
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The Commission may not rely on the exemption for extended services
provided before January 1, 2001 because that exemption is not included in the
Commission’s 2013 LAFCO Procedures Guide; '

Even if the Commission could rely on that exemption, the exemption does not
apply to an “expansion” or “amendment” of existing services;

The Commission may not rely on the exemption for contracts solely involving
two public agencies because the Base, a federal agency, is not within CKH's
definition of “public agency;” and

Because the sewer sefvices are provided in Coronado and outside the
boundaries and sphere of influence of Imperial Beach, and because the
services are not provided in response to an existing or impending threat to
the health and safety, Imperial Beach cannot provide the services without
Commission approval.

We address, and disagree with, each of these arguments below.

DISCUSSION

The Act provides that a city may only provide “new or extended” services by
confract or agreement outside its boundaries with the prior written approval of the
Commission.* Within 30 days of a request, the Executive Officer must determine
whether the request is complete and, if so, agendize it for the next Commission meeting
not more than 90 days from the date of the request, unless the Commission has
delegated approval of requests to the Executive Officer’ The Commission’s 2013
LAFCO Procedures Guide provides:

Unless the extension of services is in response to a health or
safety threat to property outside an agency’s sphere of
influence, applicants [for extended services] will be required
to submit an annexation/detachment application, or other
documentation demonstrating that the agreement is in
anticipation of a subsequent jurisdictional change (e.g.,
irrevocable offer to annex). This dual application

4 Gov. Code § 56133(a).
5 Gov, Code § 56133(d).
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requirement may be waived in certain situations by the
Executive Officer if compelling justification is provided.

Here, compelling justification has been provided: the extended services at issue are
provided to the Base outside Imperial Beach without plan to adjust the boundary
between the two cities, so the application requirements do not apply. Therefore, to the
extent Imperial Beach’s May 26, 2015 statement it would not serve additional facilities
on the Base without Commission approval is deemed an application to provide such
services, the Executive Officer may waive the application requirements. However, the
final determination to “approve, disapprove, or approve with conditions” the
application must be made by the Commission because it has not delegated this
authority to the Executive Officer.¢ Thus, if it chose, the Commission could overrule the
Executive Officer’s conclusion that it need not act on this extension of service, and
instead, treat Imperial Beach's letter as notification of the City’s intention to file an
application, and grant or deny it on its merits. If the Commission takes that approach,
we recommend you continue your hearing to allow Imperial Beach to formally submit
an application and processing fees. However, we note that it is questionable whether
such an application could be approved by the Commission, because current law
requires that new or extended services be provided within a service provider's
(Imperial Beach) sphere of influence in anticipation of a later change of organization, or
in response to an existing or impending threat to the public health or safety of residents
of the affected territory. Neither of these two conditions currently exist with respect to
the Naval Base Coronado site, according to documents we reviewed. Nonetheless,
continuance will allow the Executive Officer to prepare a staff report addressing the
merits of the service issue.

Coronado Argument 1. Coronado first argues that the Commission may not rely
on the exemption for extended services provided before January 1, 2001 because that
exemption is not included in the Commission’s 2013 LAFCO Procedures Guide, This
amounts to a claim that the Commission’s Guide can amend CKH. It cannot. Moreover,
the preface to the Guide states:

The summaries and statutes provided in the Procedures Guide
are intended to serve as general information only. For more

¢ Gov. Code § 56133(d); SD LAFCO Procedures Guide, 2013 Special Edition, at 85-87.
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detail, refer to the referenced sections of the applicable state
code.”

Thus, the Guide is controlled by CKH and not the reverse. Thus, the provision of the
Act that exempts from the Commission’s approval extended services provided before
January 1, 2001 is part of the Guide by implication.

Coronado Argument 2. Coronado next argues this exemption does not apply to
an “expansion” or “amendment” of existing services. It argues that principles of
statutory construction require that a more limited interpretation apply because other
exemptions address an increase in services, but this one does not? However, this
interpretation essentially reads out the word “extended” from the statute requiring the
Comumission’s approval: “A city or district may provide new or extended services by
contract or agreement outside its jurisdictional boundaries only if it first requests and
- receives approval from the commission in the affected county.”?

The phrase “extended services” contemplates a service that is not new and is
reasonably read to include the increased services the Base proposes. As Coronado
acknowledges, no authority interprets “extended services” in section 56133.
Furthermore, that section’s exemption for extended services provided before January 1,
2001 states no requirement for the volume of service provided. If the Legislature had
intended to limit the scope of this exception to existing service levels, it would have said
so. As it did not, your Commission ought not to read that requirement into the statute.

Coronado Argument 3. Coronado also argues the Commission may not rely on
section 56133’s further exemption for coniracts involving only “public agencies”
because the Base is not within CKH's definition of “public agency.” CKH defines
“public agency” as: “the state or any state agency, board, or commission, any city,
county, and city and county, special district, joint powers authority, or other political
subdivision.””® However, CKH also provides that its definitions apply “[u]nless the
provision or context otherwise requires.”!! The exemption provides:

78D LAFCO Procedures Guide, 2013 Special Edition, at v.
& See Gov. Code § 56133(e).

~ *Gov. Code § 56133(a) (emphasis added).

0 Gov. Code § 56070.

1 Gov. Code § 56010.
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This section does not apply to contracts or agreements solely
involving two or more public agencies where the public
service to be provided is an alternative to, or substitute for,
public services already being provided by an existing public
service and where the level of service to be provided is
consistent with the level of service contemplated by the
existing service provider.?

The apparent purpose of this exception is to limit Commission jurisdiction to review
inter-agency service agreements which do not have implications for land use intensity,
as do the out-of-service-area contracts with which section 56133 is primarily concerned.
That purpose need not distinguish between the local agencies within the Legislature’s
power and federal agencies, which are not, as CKH must in most other settings.
Accordingly, we conclude that section 56133's provisions and their context require a
broader definition of “public agency” to include federal agencies than is stated in
section 56070 for other provisions of CKH.

Coronado also argues the level of service to be provided to the Base is not
- “consistent with the level of service by the existing service provider.” True, but this
ignores the language of the exception. New services need not be consistent with old
services but with “the level of service contemplated by the existing service provider.”
Imperial Beach stated by its City Manager’s March 30, 2015 letter that it was willing and
able to serve the new training facilities. Thus, Imperial Beach “contemplates” this level
of service so as to trigger this exception to Commission review under section 56133.

Coronade Argument 4. Finally, Coronado argues that because the services do
not respond to an existing or impending threat to the health and safety, Commission
approval is required before Imperial Beach may provide them. The Commission’s 2013
LAFCO Procedures Guide provides:

LAFCO may approve a request for out-of-agency services if
the affected territory is within the agency’s sphere of
influence and is in anficipation of a later change in
organization for if such services] respond to an existing or
impending threat to the health and safety of the public or the

12 Gov. Code § 56133(e).

155794.4




Michael Ott, Executive Officer
November 12, 2015 ’
Page 8

affected residents [if certain requirements are met].
(Emphasis added.)

However, these requirements apply to the approval or authorization of a request for
Commission approval of new or extended services. They do not address whether such a
request is required. As stated elsewhere here, we conclude the Executive Officer
correctly determined no such request is required on the current facts.

CONCLUSION

We conclude the Executive Officer correctly determined that Imperial Beach does
not require advance approval of your Commission to continue to serve the Base under
the 1967 Agreement and to serve the new training facilities the Base proposes for either
or both of two reasons: the services predate 2001 and involve only two public agencies.

Your Commission should allow public comment on this matter and then exercise
one of these options:

1. Accept your Executive Officer’'s conclusion and deny Coronado’s request for
reconsideration.

2. Grant Coronado’s request and exercise jurisdiction under section 56133 to
approve (with or without conditions) or disapprove Imperial Beach’s services to
the Base. If you pursue this option, we recommend you continue this item to a
subsequent meeting so Imperial Beach could formally submit an application and
processing fees to the Commission. This will also allow your Executive Officer to
prepare a staff report to address the merits of these issues, including the
implications for Imperial Beach and LAFCO if services are not provided as
required by the 1967 Agreement.

This matter is also agendized for closed session to allow your Commission to
receive confidential legal advice should you feel the need for it. If you have questions or
concerns before the December 7th meeting, please contact Mr. Colantiiono,
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tel (510) 808-2000

" fax (510) 444-1108
www.meyersnave.com

meyersinave

“September 8, 2015
' Via E-mail and U.S. Mail

Michael D. Ott, Executive Officer

San Diego Local Agency Formation Commission
9335 Hazard Way, Suite 200

San Diego, CA 92123

Re:  Appeal of Executive Officer’s August 7, 2015 Preliminary Determination on
the Provision of Wastewater Setvice to Naval Base Cotonado Coastal Campus

Dear Mr Ott:

As you know, I represent the City of Coronado in this matter. My client and I have carefully
reviewed your preliminary determination—that LAFCO has no authority over Imperial
~ Beach’s provision of sewer service to the Coastal Campus. The City disagrees in the
strongest possible terms with your preliminary determination. It would have LAFCO ;
abdicate its obhgatlon to ensure the logical formation of local agency boundaties. (See Gov.
Code, § 56001.) Tt is tough to 1mag1ne a situation that calls out for LAFCO intetvention
~more than one city providing service within another city without the city’s consent.

Accordingly, the City—resetving its rights to challenge the unlawful process that has been

established—hereby appeals your preliminary determination, for the reasons set forth below.

While City under sepatate cover is providing a check for the “filing fee,” the payment is

made under protest because the City can find no basis in state law ot LAFCO policy for

LAFCO to charge a “reconsideration” fee for reconsidering a prelmnnary statutory
_interpretation of the Executive Officer.

1. 'The City Does Not Oppose the Coastal Campus Proj’ect Itself |

Imtlally, we must cotrect the record about the City’s motivations. You mistepresent the
City’s position on the Coastal Campus project. (See pp. 1, 8) The City does not oppose the
Coastal Campus project. Rather, it opposes the Navy’s proposal that another municipality
provide sewer service to the Coastal Campus—despite it being in Coronado—without the
consent of Coronado. Your gratuitous insinuations (see pp. 1 and 8) that the City’s concerns
about the impacts of the project on the City are what is motivating its request to LAFCO is
mistaken.
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The City’s position in this matter is based on the following principles, with which LAFCO
should agree:

e Coronado, not another city, should make decisions about Coronado.

e LAFCO has identified Coronado as the setvice provider for the Coastal Campus
property—unsurptisingly given the Coastal Campus’s presence in Coronado. (See
LAFCO Resolution, dated May 5, 2014, Affirming Coronado’s Sphere of Influence.)

¢ If Imperial Beach serves the Coastal Campus, it would permanently link part of
Coronado with Imperial Beach (even if the Navy later sells the property for private
development) and will fragment the full service municipality of Cotonado.

o Two different service providers will result in two different levels of service within
Coronado.

2. Specific Areas of Reconsideration

Although this is a dispute about whether LAFCO will comply with its statutory obligation
under Government Code section 56133, you have conjured an administrative process where
one does not exist. We can find nothing in state law or LAFCO policies that would justify
the determination and appeal process that you have established.

While the City has no issue with again expressing its views in writing and then being heard
by the commission, two process issues are important. First, despite your efforts to establish
an administrative process, the City does not believe that anything about this proceeding
would subject it to the “exhaustion of administrative remedies” doctrine in a later legal
proceeding. LAFCO cannot use this process to dodge its responsibility to comply with
applicable law. Coronado resetves the right to taise any arguments in later legal proceedings,
even those not raised herein. (We ate reacting in particular to your statement that the appeal
“need to . . . cite the specific area(s) of reconsideration.”) If you have some authority to the
contrary, please advise us in sufficient time before the commission meeting so that we might
be able to reconsider our position. Second, the filing fee you demand for access to the
commission is unlawful. The fee you demand is for reconsideration of commission
decisions on changes of organization under Government Code section 56895. It is not due
hete, where the City is merely asking LAFCO to comply with its statutory obligation. In
otrdet to move this process along, though, the City is paying the fee under protest, reserving
all of its rights to challenge the fee’s legality, and heteby asks the commission to authotize
you to refund it.

With those formalities out of the way, we turn to the City’s “specific areas” on which it is
seeking “reconsideration.”
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a. Government Code Section 56133 Requires LAFCO to Disapprove
Imperial Beach’s Proposed Provision of Sewer Setvice to the NBC

Coastal Campus.

Your preliminary determination assetts that Government Code section 56133, which
requites LAFCO approval for an agency to provide “new or extended setvices” outside of
its boundaries, does not apply. You conclude that the following two exemptions apply:

° First Excoption. “agreements solely involving two or more public agencies where the
public service to be provided is an alternative to, or substitute for, public services
already being provided by an existing public setvice provider and where the level
of service to be provided is consistent with the level of setvice contemplated by the
existing setvice ptovidet”

° Fourth Exception. “an extended setvice that a city or district was providing on ot
before January 1, 2001.”

We explain below that neither exception applies and that therefqre LAFCO would have to
disapprove any request from Impetial Beach to serve the Coastal Campus.

L If Section 56133 Applies, LAFCO Cannot Authotize Imperial
Beach to Serve the Coastal Campus Because It Is Outside of
Imperial Beach’s Sphere of Influence.

Government Code section 56133 prohibits Imperial Beach from providing “new ot
extended services by contract or agreement outside its jurisdictional boundaries” unless
LAFCO provides its written approval. (subd. (2).) It goes on to prohibit LAFCO from
authorizing Imperial Beach to provide “provide new or extended services . . . outside its
sphete of influence” unless it is “to respond to an existing or impending threat to the public
health or safety of the residents of the affected tertitory.” (subd. (c).) The Coastal Campus
site, being in Coronado, is outside of Imperial Beach’s sphete of influence, there are no
residents, and there are no known public health and safety concerns motivating the Navy’s
proposal. No one would argue that this exception to the LAFCO approval requirement
applies.

Thus, unless one of the two exceptions you cite applies, the Coastal Campus may not teceive
sewet service from Imperial Beach except with Coronado’s consent.

il Service to the Coastal Campus is Not Being Provided at Present
and Therefore is Not Exempt under the Fourth Exemption.

You assert that any expanded service that occurs pursuant to the 1967 contract is “an
extended setvice that” Imperial Beach “was providing on or before January 1, 2001.” You
therefore argue that LAFCO has no powet to consider the project. Your position is
incotrect for three reasons.
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Fitst, you read the existing service exemption too broadly. The exemption (for “an expanded
setvice”) metely grandfathers service to existing development rather than grandfathering
future development on land previously setved by contract. Unlike some of the other
exemptions in Government Code section 56133, this exemption makes no mention of
contracts ot agreements, expressly applying to “an extended service” rather than to service
provided under “an existing wntract.”” We carefully reviewed the legislative history of section
56133, and we could find no support for the expansive reading you give the fourth
exception. Under your reading, any expanded setvices on propetty served prior to 2001
would be exempt from LAFCO’s putview. We do not need to make slippery slope
atguments, since the absurd results of your intetpretation are tight in front of us: it would
have the effect of grandfathering a massive 1,500,000 square foot development project that
will generate orders of magnitude mote sewage that the miniscule abandoned Navy
development presently served by Imperial Beach. This broad reading of the Fourth
Exemption has the result of limiting LAFCO’s ability to ensute the logical formation of local
agency boundaties.

Second, even if your expansive interpretation of the Fourth Exemption is correct, you are
mistaken that the 1967 agreement obligates Impetial Beach to serve the NBC Coastal
Campus development. The 1967 agreement requires Imperial Beach to provide sewer
service “as required by the government.” Howevet, you ignore the fact that the 1967
agreement pertained to a specific project, the Naval Radio Station. There is a vast difference
between agreeing to setve a tiny outpost and serving a 1,500,000 square foot institutional
facility. The only reasonable reading of the agreement is that the obligation to setve is
limited to the needs of the Naval Radio Station. The initial paragraph of the agreement
states that the agreement pertains to setvice to the Naval Radio Station and not to the
property mote genetally. Furthermore, the handle-all-sewage language you rely upon
references “the project,” demonstrating that Imperial Beach’s obligation to setve is limited
to the Naval Radio Station project. Thus, the 1967 agreement does not require Imperial
Beach to serve NBC Coastal Campus.

Finally, your conclusion is premised on an invalid agreement. Imperial Beach lacks the legal
authority to provide sewer service outside of its boundaries. In general, cities cannot provide
services outside of their corporate boundaties in the absence of constitutional or statutory
authotization. (See City of Oakland v. Brock (1937) 8 Cal.2d 639, 641.) Cities are specifically
authorized to provide certain other utility setvices, including water and electrical services but
not sewer setvice, outside of their boundaties, but they cannot do so within the boundaries
of another city without the city’s consent. (See Cal.Const., art. X1, § 9.) But out research
disclosed no statutory provision that allows a city to provide sewer service outside of its
boundaries. We did find provisions that authotize extraterritorial gperation of sewer utilities,
but only to the extent necessary to supply its residents with sewer setvice. (See, e.g., Pub.
Utl. Code, § 10004.)
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The lack of legal authority provides yet another ground to compel LAFCO to exetcise its
responsibility under section 56133 ot otherwise to order Imperial Beach not to serve the
Coastal Campus without the consent of Coronado.

i The Navy is Not a “Public Agency” Under the First Exception
and Therefore the First Exception Does Not Apply.

You take the position that the first exemption “may” apply. Coronado had previously
argued that the first exception is inapplicable because federal agencies are not among the
agencies defined as “public agencies” under Government Code section 56070. You disagree
noting that Cortese-Knox’s definitions apply “[u]nless the provision or context otherwise
requires. . .. (Gov. Code, § 56010.) You then go on to explain your view that section
56133 was “intended to reserve LAFCO?s review for those out-of-boundary setvice
agreements that are likely to implicate the putposes for which LAFCO was formed” and that
agreements between public agencies are not one of them “because [they] are subject to
NEPA and CEQA.” Thetefote, you conclude that the context may require that “agency” as
used in section 56133 “include federal agencies which are otherwise immune from LAFCO’s
authority.”

Initially, it is unclear whether you have made 2 determination on this particular issue. You
indicate that the primaty basis for your conclusion is the Fourth Exemption, and you also
indicate that the First Exception “may be applicable.”

In any event, your tentative preliminary determination is mistaken. First, LAFCOs were not
created to address the issues that CEQA and NEPA address. LAFCOs exist to ensure “the
logical formation and determination of local agency boundaries” so as to encourage “ordetly
growth and development.” (See Gov. Code, § 56001.) As we noted above, one would be
hatrd pressed to find a more approptiate citcumstance for LAFCO intetvention than, as here,
one city providing service within another city. Second, the fact that the federal government
is involved has nothing to do with this question. While the federal government may not be
regulated by LAFCO, the local agencies that might serve it—such as Imperial Beach as is
proposed here—are. Third, the First Exemption exempts only agreements between public
agencies where one public agency agtees to provide a “public service” that the contracting
public agency (“the existing setvice provider”) already has the authority to provide. Itis
unlikely that the federal government would ever have the authority to provide “public
setvices.” So, it is unsurprising that federal agencies are not covered by the exemption.

For all these reasons, Coronado believes that LAFCO is compelled by law to order Impetial
Beach not to serve the Coastal Campus without the consent of Coronado.

The foregoing implies that Coronado intends to use every means at its disposal to ensure
that Coronado decides how sewert setvice is provided in Coronado. But, in order to ensute
that the commission may meet in closed session, the City hereby “threatens litigation”
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explicitly. We look forward to continuing discussions with you and the commission so that
this matter can be resolved without the need for legal proceedings.

Very ttuly yours,

John Bakker
Attorney at Law

c Andy Hall, City Managet, Imperial Beach
Captain Stephen Barnett, Commanding Officer, Naval Base Coronado

JB:b
2515602.2
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Attachment 6: Preliminary Determination

9A

PRELIMINARY DETERMINATION 9 B
NAVAL BASE CORONADO - COASTAL CAMPUS
WASTEWATER SERVICE AGREEMENT
August 7, 2015

SUMMARY OF PRELIMINARY DETERMINATION

Background

The Department of the Navy (Navy) is pursuing the development of a Coastal Campus
on the Naval Base Coronado (NBC) Silver Strand Training Complex - South (NBC
SSTC-S) as part of a Special Warfare Command Operations project. The acreage for
the NBC SSTC-S consists of 548 acres of land, and the total footprint within NBC
SSTC-S for the Coastal Campus project is approximately 169.4 acres. This Coastal
Campus project is designed to respond to base training activities, operations, facilities,
and expansion needs to meet a "congressional mandate" for military readiness.
Construction of the Coastal Campus is proposed over a 10-year period and will add
nearly 1.5 million square feet of facilities within the corporate limits of Coronado, just
north of Imperial Beach on the Silver Strand. The Coastal Campus will cost
approximately $700 million and is considered an integral part of the Department of
Defense’s ongoing Global War on Terrorism, following the events of September 11,
2001. A map of the NBC SSTC-S site is attached (refer to vicinity map at end of report).

Although the Coastal Campus site is located within the corporate limits of Coronado, it
is currently receiving wastewater service under an existing service agreement between
the City of Imperial Beach and the Navy. On April 9, 2015, the Executive Officer of the
San Diego Local Agency Formation Commission (LAFCO) determined that the ongoing
provision of sewer service by the City of Imperial Beach to the Coastal Campus is
exempt from LAFCO purview per Government Code Section 56133(e). Subsection (e)
of Government Code Section 56133 exempts from LAFCO purview extended services
that a city or district was providing on or before January 1, 2001. The existence of the
contractual service agreement was recently documented by the City of Imperial Beach
and has been in place between Imperial Beach and the Navy since 1967. The written
agreement specifies that Imperial Beach “...shall provide sanitary sewerage services as
required by the Government" and the City “shall receive, transport, treat and dispose of
all sewage originating at the project in such amounts as the Government desires to

release into the City's system...”

Since the intensity of land uses within NBC will increase with the Coastal Campus
project, the City of Coronado is concerned about potential offsite impacts. Coronado
believes that the City's concerns were not adequately addressed during the federal
Environmental Impact Statement (EIS) process and has turned to LAFCO to address



this issue by exercising discretionary authority over the provision of wastewater
services. LAFCO's Executive Officer indicated that provision of sewer services appears
to be exempt from LAFCO purview, but would reconsider this associated determination
after providing the two cities and Navy an opportunity to submit comments.

In response to the Executive Officer's request for comments, the Commanding Officer
of the NBC issued a letter on June 4, 2015, indicating the Department of the Navy
supported the Executive Officer's determination that the provision of sewer service to
the NBC Coastal Campus site is exempt from LAFCO’s purview. The Navy's
Commanding Officer further stated that the existing historic agreement to provide
wastewater services by the City of Imperial Beach to the Navy will remain in effect, and
the City of Imperial Beach will simply continue to provide wastewater services as
required by the Government in such amounts as the Government desires to release in
accordance with the wastewater service agreement in place since 1967. As such, the
Navy supports the Executive Officer's decision that the NBC Coastal Campus
wastewater service is exempt from LAFCO purview because the extended service has
been provided to the Federal Government before January 1, 2001.

On March 30, 2015, the City Imperial Beach informed LAFCO that the City of Imperial
Beach is willing to continue providing service to the Navy and that authorization for the
services has been verified in the official City Council meeting minutes in 1967
authorizing the Mayor to execute the agreement and through several amendments to
the agreement from that date forward. On May 26, 2015, the City of Imperial Beach
changed this position and stated that Imperial Beach recognizes the authority of LAFCO
to determine the appropriate utility service boundaries for municipalities and would not
provide services beyond the current service levels without authorization from LAFCO.

On May 1, 2015 and July 7, 2015, the City of Coronado reiterated its request that
LAFCO undertake review of the provision of sewer services to the Coastal Campus
project. The City also requested that LAFCO determine that the City of Imperial Beach
cannot provide wastewater services without LAFCO approval because the NBC Coastal
Campus project is within Coronado's city limits and outside Imperial Beach's city limits
and sphere of influence. Lastly, Coronado requests that LAFCO find that the City of
Coronado (and not the City of Imperial Beach) is the proper provider of wastewater
services to the Proposed Sewer Project.

The Executive Officer indicated that a meeting would be scheduled, if necessary, after
reviewing the comments provided by Imperial Beach, Coronado, and the Navy. The
local agencies and Federal Government were also informed that, if concurrence was
reached by all parties regarding the Executive Officer's preliminary determination, no
further LAFCO action would be taken. However, if any of the parties disagreed with the
preliminary determination, then a subsequent appeal could be docketed for
consideration by the full Commission (LAFCO). An appeal would need to be made in
writing and cite the specific area(s) of reconsideration. A filing fee of $1,030 would also

be necessary.



Summary of Executive Officer’s Preliminary Determination

In summary, Coronado’s argument that LAFCO purview is mandatory in order for the
City of Imperial Beach to continue providing sewer service to the NBC Coastal Campus
site is belied by the plain language of subdivision (e) of Government Code Section
56133. Subdivision (e) states that section 56133 does not apply to an extended service
that a city or district was providing on or before January 1, 2001. That section further
exempts from LAFCO review “contracts or agreements solely involving two or more
public agencies where the public service to be provided is an alternative to, or substitute
for, public services already being provided by an existing public service provider and
where the level of service to be provided is consistent with the level of service

contemplated by the existing service provider.”

In the case of the NBC Coastal Campus site, sewer service has been provided via a
service agreement between the City of Imperial Beach and the Navy since 1967. The
executed service agreement, as last amended in 1991, states that the City of Imperial
Beach “...shall provide sanitary sewerage services as required by the Government" and
that the City of Imperial Beach “...shall receive, transport, treat and dispose of all
sewage originating at the project in such amounts as the Government desires to release
into the City's system..." The fact that the volume of sewage is likely to increase given
the development of the Coastal Campus does not alter the conclusion that the provision
of sewer service to the Coastal Campus site is exempt from LAFCO purview based on
the existence of a pre-2001 service agreement.

The statute also contains an exception for when “the level of service to be provided is
consistent with the level of service contemplated by the existing service provider.”
Given that the City of Imperial Beach agrees to receive, transport, treat, and dispose of
sewage generated by the Navy via the 1967 sewer agreement, the existence of the
1967 agreement represents evidence that both Imperial Beach and the Navy have
contemplated a potential level of service increase, and that Imperial Beach is able to
provide and wishes to provide increased services. This fact would enable LAFCO to
determine that the level of service associated with the NBC Coast Campus project is
consistent with the level of service contemplated by Imperial Beach pursuant to
Government Code Section 56133(e). Moreover, Government Code Section 56010 also
states that the definitions provided for the Cortese-Knox-Hertzberg Act apply “[u]nless
the provision or context otherwise requires...” Because section 56133 is intended to
reserve LAFCO's review for those out-of-boundary service agreement which are likely
to implicate the purposes for which LAFCO was formed; and because government
agencies — whether federal, state or local — are subject to NEPA and CEQA and exist
to address concems like those which animated the creation of LAFCOs, the San Diego
LAFCO concludes that the context of section 56010 requires that the word “agency” as
used here include federal agencies which are otherwise immune from LAFCO's

authority under the Cortese-Knox-Hertzberg Act.

In summary, given the fourth exemption contained in Government Code Section
56133(e) for an extended service provided on or before January 1, 2001, and/or the first



exemption involving two or more public agencies as described above, the Executive
Officer's April 9, 2015 determination is hereby reaffirmed. This means the ongoing
provision of sewer service by Imperial Beach to the NBC Coastal Campus project site is
exempt from LAFCO purview. Below are the pertinent facts and conclusions regarding
the provision of wastewater service to the NBC Coastal Campus site.

Facts

1. Government Code Section 56133(e) states that LAFCO’s contractual service
agreement authority does not apply to an extended service that a city or district was
providing on or before January 1, 2001. It further exempts from LAFCO review
“contracts or agreements solely involving two or more public agencies where the public
service to be provided is an alternative to, or substitute for, public services already
being provided by an existing public service provider and where the level of service to
be provided is consistent with the level of service contemplated by the existing service
provider.” That language also supports an exemption here as detailed below.

2. The City of Imperial Beach executed a written contract/agreement with the Navy in
1967 specifying that Imperial Beach “...shall provide sanitary sewerage services as
required by the Government" and the City “shall receive, transport, treat and dispose of
all sewage originating at the project in such amounts as the Government desires to
release into the City's system...” Sewer service has accordingly been provided by
Imperial Beach to the Navy since 1967.

3. The 1967 contract was last amended in 1991 and incorporates the provision
requiring Imperial Beach to provide sewerage service to the Navy at levels required and
desired by the Federal Government. The 1967 contract, as amended, does not appear
to contain a termination, amendment, or opt-out provision for either Imperial Beach or

the Navy.

4. On March 30, 2015, Imperial Beach City Manager Andy Hall notified LAFCO's
Executive Officer that Imperial Beach is willing to continue providing sewage service to
the Navy and that authorization to provide service had been verified in the official City
Council meeting minutes in 1967 authorizing the Mayor to execute the sewage
agreement and through several amendments to the agreement from that date forward.
The latest amendment to the agreement is dated and signed September 18, 1991, and
Imperial Beach states that it has been operating in accordance with the agreement.

5. On April 9, 2015, LAFCO’s Executive Officer informed Coronado, Imperial Beach,
and the Navy that the provision of sewage service to the NBC Coastal Campus site is
exempt from LAFCO purview because documentation exists showing that sewer service
has been provided by Imperial Beach to the Navy since 1967.

6. On May 1, 2015 and July 7, 2015, the City of Coronado’s then-legal counsel (Burke,
Williams & Sorenson, LLP) submitted correspondence requesting reconsideration of the
above determination and requested that LAFCO assume jurisdiction for the provision of



sewer service to the NBC Coastal Campus site pursuant to Government Code Sections
56375(p) and 56133.

7. On May 4, 2015, Imperial Beach's legal counsel Jennifer Lyon informed the
Executive Officer that her law firm (McDougal, Love, Eckis, Boehmer & Foley) will not
be representing Imperial Beach on the NBC Coastal Campus matter because the law

firm also represents the City of Coronado.

8. On May 26, 2015, Imperial Beach City Manager Andy Hall notified LAFCO's
Executive Officer that Imperial Beach will not expand wastewater service beyond the
current service levels unless otherwise authorized by LAFCO.

9. On June 4, 2015, the Department of the Navy submitted written documentation
supporting the determination that the provision of sewer service to the NBC Coastal
Campus is not subject to LAFCO purview and that the proposed Coastal Campus
project is consistent with the existing historic 1967 agreement between Imperial Beach

and the Navy.
Conclusions and Recommendations

1. Govermment Code Section 56133(e) exempts from LAFCO purview extended
services that a city or district was providing on or before January 1, 2001 and further
exempts from LAFCO review “contracts or agreements solely involving two or more
public agencies where the public service to be provided is an alternative to, or substitute
for, public services already being provided by an existing public service provider and
where the level of service to be provided is consistent with the level of service
contemplated by the existing service provider." That language also supports an
exemption here as detailed below. A contractual service agreement was executed
between the City of Imperial Beach and the Navy beginning in 1967 providing the Navy
with contractual rights for sewage treatment, transport, and disposal services from
Imperial Beach as required and desired by the Navy. Sewer service has accordingly
been provided by Imperial Beach to the Navy since 1967.

2. The San Diego LAFCO only has those powers which are specifically granted to it by
statute, and does not have authorization to assume contractual service agreement
authority for extended services exempted by Government Code Section 56133(e);
therefore, based on the existence of the 1967 contractual service agreement between
Imperial Beach and the Navy, the Executive Officer's April 9, 2015 determination
concluding that the provision of sewer service to the Navy is exempt from LAFCO
purview pursuant to Government Code Section 56133(e) is reaffirmed.

3. The City of Imperial Beach City Manager's statement that Imperial Beach will not
expand wastewater service beyond current levels represents a contractual and legal
matter between Imperial Beach and the Navy, and not LAFCO. LAFCO has no
authorization under State Law to assume jurisdiction regarding this contract issue,



because the 1967 wastewater service agreement is exempt from LAFCO purview per
Government Code Section 56133(e).

4. Since Imperial Beach may not have legal counsel representation regarding this
contractual service issue due to a conflict of interest with its current legal counsel, it is
recommended that the City obtain outside legal counsel to avoid a potential breach of
contract issue with the Navy.

5. In the event that wastewater service is discontinued through the lawful termination of
the 1967 wastewater service agreement between Imperial Beach and the Navy, then
LAFCO purview over a subsequent new agreement may be required pursuant to
Government Code Section 56133. However, since the NBC Coastal Campus site is
outside of the corporate limits of Imperial Beach and its sphere of influence, LAFCO
approval for a contractual agreement may be problematic because Government Code
Section 56133(b) requires that the Commission may authorize a city or district to
provide new or extended services outside its jurisdictional boundaries, only if the
territory is within the sphere of influence of the local agency and is in anticipation of a
later change of organization (e.g., annexation). Given that the NBC Coastal Campus
contract territory is within the Coronado city limits, it is unlikely that the territory would
qualify for inclusion in Imperial Beach's sphere of influence, unless the Commission
adopted overlapping sphere designations for both Imperial Beach and Coronado.

DISCUSSION: NAVAL BASE CORONADO (NBC): CONTRACTUAL WASTE WATER
SERVICE

Naval Base Coronado Coastal Campus

In 1997, Naval Base Coronado (NBC) was created, incorporating and consolidating
eight separate naval installations under one Commanding Officer. Today, NBC
comprises the following installations in San Diego and Los Angeles Counties: Naval Air
Station North Island (NASNI); Naval Amphibious Base (NAB) Coronado; the Silver
Strand Training Complex (SSTC), formerly known as the Naval Radio Receiving
Facility; Naval Outlying Landing Field Imperial Beach (NOLFIB); Naval Auxiliary Landing
Field; San Clemente Island (NALF SCI); Camp Michael Monsoor (CMM); Remote
Training Site Warner Springs; and Camp Morena. These facilities encompass more
than 57,000 acres and make NBC the largest command in the southwest region of the
U.S. employing over 36,000 military and civilian personnel. NBC accounts for over 30%
of the Region's total workforce, and represents the largest workforce in San Diego

County.

The Navy is moving forward with construction of a $700 million Coastal Campus on the
south end of the Silver Strand to support special warfare training. The Global War on
Terrorism, following the events of September 11, 2001, signaled the need for, and
ultimately led to, an increase in the demand for Special Operations Force (SOF)
capabilities, including Naval Special Warfare, the maritime component of the U.S.
Special Operations Command (USSOCOM). The Navy was directed to support an
increase in Special Warfare Operators or Sea, Air, and Land (SEAL) team personnel



and to develop riverine (river-type environments) warfare capabilities. The Naval
Surface Warfare Command (NSWC) experienced substantial growth to meet the global
operational demands for special operatives, which resulted in the need for new facilities
to support logistics, operations, training, and administration. The Navy is accordingly
pursuing the Coastal Campus as part of a Special Warfare Command Operations
project to respond to base training activities, operations, facilities, and expansion needs
to meet what the Navy describes as a "congressional mandate" for military readiness at

Naval Base Coronado.

Construction is proposed over a 10-year period and will add nearly 1.5 million square
feet of facilities just north of Imperial Beach. The site is home to a World War ll-era
bunker that would be demolished to make way for construction. This project allows the
Navy to create a state-of-the-art campus that meets the evolving needs of Naval Special
Warfare Command. It will consolidate training and operational activities to support
growth of special warfare forces on the West Coast and maintain the required levels of
operational readiness. The acreage for Naval Base Coronado Silver Strand Training
Complex - South (NBC SSTC-S) comprises 548 acres of land. The total footprint within
NBC SSTC-S for the Coastal Campus project is approximately 169.4 acres.

This Coastal Campus project will adjoin communities within Coronado and Imperial
Beach. The City-of Coronado is concerned about this project and has asked the
Department of Navy to partner with surrounding communities and take a responsible,
pro-active approach to the proposed project and associated environmental impacts.
The Navy recently completed an Environmental Impact Statement (EIS) for the Coastal
Campus project. The Department of the Navy issued a Record of Decision (ROD) for
the EIS for the NBC Coastal Campus on June 12, 2015. The purpose of the campus is
to provide adequate facilities to support future growth of NSWC on the west coast and
maintain the required levels of operational readiness of special warfare forces, as
mandated by Section 167 of Title 10 U.S.C. After weighing the strategic, operational,
and environmental consequences of the proposed action, the Department of the Navy
announced its decision to support the current and future operations readiness of NSWC
personnel by constructing, operating, and maintaining the Coastal Campus at the Silver
Strand Training Complex — South (SSTC-South), as set out in Alternative 1 of the Final

EIS for the NBC Coastal Campus.

Implementation of Alternative 1 will include design and construction of logistical support
buildings, equipment use and maintenance training facilities, classroom and tactical
skills instruction buildings, storage and administrative facilities, utilities, fencing, roads,
and parking. A new controlled entry point would be provided for immediate access
to/from State Route 75 and Building 99, a World War ll-era bunker eligible for listing in
the National Register of Historic Places (NHRP), would be demolished to facilitate

campus construction.

The ROD, signed on June 12, 2015, by Steven R. Iselin, Principal Deputy Assistant
Secretary of the Navy (Energy, Installations and Environment) can be found at:
www.NBCCoastalCampusEIS.com. It has also been published in the Federal Register.



The ROD identifies all the altematives that were considered and analyzed in detail,
describes applicable mitigation measures, and discusses relevant factors considered by
the DON in making its decision. In addition, the ROD describes public involvement
conducted as part of the project and provides a response to comments that were
received on the Final EIS. The publication of the ROD comes after a 30-day wait period
that followed the release of the Final EIS on April 3, 2015. Various federal, state, and
local agencies, and other interested individuals and organizations have been notified
that the ROD has been published.

Coronado is concerned about traffic impacts on all major arterials leading to and from
the NBC site, as well as ongoing impacts from existing naval bases. Coronado cites
noise from traffic and aircraft activities at North Island and associated degraded air
quality (residual soot from traffic, truck and airplane exhaust). impacts also include
emergency support services such as fire and police for enforcing traffic laws and
responding to incidents; and diminishing public access along coastal shorelines due to
training activities and endangered biological resources. Coronado states that the
increased impacts to these already stressed resources due to the Coastal Campus
project will undoubtedly result in additional significant, and adverse cumulative
environmental impacts to the community.

The City of Coronado believes the congressionally mandated needs and directives of
the Navy will lead to increased personnel, facilities, activities, training, and infrastructure
within a relatively small geographic area, and within the City of Coronado. While the
City of Coronado’s concerns are varied, it has recently focused some attention on the
existing contractual sewer service agreement between the City of Imperial Beach and
the Department of Navy. Consequently, Coronado has recently learned of LAFCO's
contractual service agreement authority under Government Code Section 56133, and is
asking the San Diego LAFCO to assume jurisdiction to review and approve the

agreement.
Provision of Sewer Service to Naval Base Coronado Coastal Campus

Sewer service has been provided since 1967 to the SSTC-South area via an out-of-
agency agreement between the City of Imperial Beach and the Naval Facilities
Engineering Command. A copy of the agreement is attached. As previously stated, the
Coastal Campus project is located within the Coronado corporate limits, but has been
receiving sewer service from Imperial Beach because of the proximity of Imperial Beach
infrastructure to the site. The last amendment to the sewer service contract with
Imperial Beach was in 1991 and no further amendment is proposed for service to the
new facilities, suggesting no contract is to be approved that could trigger LAFCO review
under Government code section 56133 even if exceptions to that section did not apply
here, as LAFCO has concluded.

At its peak, the City of Imperial Beach provided sewer service to four dwellings and one
guard house. The dwellings and guard house are also physically located in the City of
Coronado, and outside of both the City of Imperial Beach and its sphere of influence.



The executed service agreement, as amended in 1991, states that the City of Imperial
Beach must provide sanitary sewerage services "as required by the Government" and
"receive, transport, treat and dispose of all sewage originating at the project in such
amounts as the Government desires to release into the City's system and in a manner
and by such means as will constitute no hazard to public health." The fact that sewer
service has historically been provided by Imperial Beach to the Navy for limited uses
within Coronado does not appear to void the Navy's contractual rights to receive
additional wastewater treatment, transport, and disposal services from Imperial Beach.
The scope of the exception to section 56133 quoted above also turns on the level of
service contemplated by Imperial Beach and/or the Federal Government, as explained
above, the level of service required here is within that scope.

Wastewater service is proposed to be provided to the Coastal Campus site via the
existing sewer service agreement by the City of Imperial Beach. Sewage would flow to
the City of Imperial Beach's 6-inch wastewater line south of SSTC-South. A new
wastewater conveyance system along with a wastewater storage facility and a proposed
450 gallon per minute pump station would be included on-site. A new 6-inch-diameter
sewer force main would be proposed extending approximately 4,000 feet from the
center of the existing Wullenweber Antenna Array within Hooper Boulevard to the
connection to the existing Imperial Beach system. Operational redundancy during
emergency conditions would be provided by equipping the new pump station with an
emergency storage facility capable of accommodating up to 6 hours of average sewer

inflow.

Off-site improvements to the City’s system may be required to accommodate the
additional wastewater demand. It is assumed that the City’s entire sewer main to Pump
Station 5 (east of the intersection of 19 Dahlia Avenue and Seacoast Drive) would be
replaced. This would include upgrades to the sewer lines within Silver Strand
Boulevard, Calia Avenue, and Seacoast Drive to Pump Station 5. Improvements to the
sewer line within Imperial Beach Boulevard from 4th Street to East Lane may also be
required. The proposed improvements would increase the 6-inch line to an 8-inch or 10-

inch line.



STAUTORY REQUIREMENTS: PROVIDING SERVICES OUTSIDE JURISDICTIONAL
BOUNDARIES

The Cortese-Knox-Hertzberg Local Government Reorganization Act of 2000 (formerly
the Cortese-Knox Local Government Reorganization Act of 1985) (§ 56000 et seq.) was
enacted to encourage planned, well-ordered, efficient urban development patterns with
appropriate consideration of preserving open-space and agricultural lands within those
patterns, and to discourage urban sprawl and encourage the orderly formation and
development of local agencies based upon local conditions and circumstances.
LAFCOs are an administrative body within each county that oversee urban development
and have only those express (or necessarily implied) powers which are specifically
granted to them by statute. Most of LAFCO's powers are set forth in Government Code
Section 56375. Pertinent to the situation involving the Cities of Imperial Beach and
Coronado, and the Navy is subdivision (p) of section 56375, stating that a LAFCO has
the power and duty “to authorize a city or district to provide new or extended services
outside its jurisdictional boundaries pursuant to Section 56133."

Section 56133 provides, in pertinent part:

(@) A city or district may provide new or extended services by contract or
agreement outside its jurisdictional boundaries only if it first requests and receives
written approval from the [LAFCO] in the affected county.

(b) The Commission (LAFCO) may authorize a city or district to provide new or
extended services outside its jurisdictional boundaries but within its sphere of influence
in anticipation of a later change of organization.

(c) The LAFCO may authorize a city or district to provide new or extended
services outside its jurisdictional boundaries and outside its sphere of influence to
respond to an existing or impending threat to the public health or safety of the residents
of the affected territory if both of the following requirements are met:

(1) The entity applying for the contract approval has provided the [LAFCO]}
with documentation of a threat to the health and safety of the public or the
affected residents.

(2) The [LAFCO] has notified any alternate service provider . . . that has
filed a map and a statement of its service capabilities with the [LAFCO].

(d) The executive officer of the LAFCO, within 30 days of receipt of a request for
approval by a city or district of a contract to extend services outside its jurisdictional
boundary, shall determine whether the request is complete . . . . When the request is
deemed complete, the executive officer shall place the request on the agenda . . . .
[LAFCO] or executive officer shall approve, disapprove, or approve with conditions the
contract for extended services.
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Section 56133 concludes with subdivision (e), which describes the circumstances in
which the section (56133) does not apply. For example, local agencies are not required
to seek LAFCO approval for the following:

* Contracts or agreements solely involving two or more public agencies where
the public service to be provided is an alternative to, or substitute for, public services
already being provided by an existing public service provider and where the level of
service to be provided is consistent with the level of service contemplated by the exiting

service provider.
* Contracts for the transfer of non-potable or non-treated water.

 Contracts or agreements solely involving the provision of surplus water to
agricultural lands and facilities, including, but not limited to, incidental residential
structures, for projects that serve conservation purposes or that directly support
agricultural industries. However, prior to extending surplus water service to any project
that will support or induce development, the city or district shall first request and receive
written approval from the [LAFCO] in the affected county.

*Extended service that a city or district was providing on or before January 1,
2001.

*A local publicly owned electric utility . . . providing electric services that do not
involve the acquisition, construction, or installation of electric distribution facilities by the
local publicly owned electric utility, outside of the utility’s jurisdictional boundaries.”

REASONS WHY SERVICES ARE PROVIDED OUTSIDE LOCAL AGENCY
BOUNDARIES

Local agencies provide services outside of their jurisdictional boundaries for various
reasons. The most common situation involves the extension of public water or
wastewater service to individual properties to resolve potential health problems caused
by failing onsite wells or subsurface septic systems. These types of service extensions
are usually made on an emergency basis and then followed up with a subsequent
annexation after the emergency situation is resolved. However, annexation sometimes
does not occur, especially if the affected property is not contiguous to a service
provider's jurisdictional boundaries. In other cases, a property may be within the
boundaries of a city or district that is unable to extend public services, so services may
be provided by a different agency that is nearby. There are also other examples of out-
of-agency services, where local agencies extend infrastructure to serve new
development. This type of service extension is less common. When an out-of-agency
service arrangement is necessary, the service provider typically requires that the
service recipient sign a binding legal document called a contractual service agreement
that spells out the terms of the service, utility rates, surcharges, contract amendment
provisions, and conditions of termination and annexation, etc.
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Government Code Section 56133 establishes the requirements and LAFCO purview for
out-of-agency contractual service arrangements. Section 56133 was first enacted in
1993 as part of Assembly Bill No. 1335 (Gotch). Senate analysis of the bill explained
that regulating city and special district boundaries usually also regulate where a city or
district provides services. AB 1335 was in response to complaints that some local
agencies circumvented the Legislature’s original jurisdictional intent by merely signing
contracts to serve outside their boundaries without ever changing their boundaries.
Enactment of Assembly Bill No. 1335 required cities and districts to first obtain LAFCO
approval before they could contract or agree to provide new or extended services
outside their boundaries, unless the service was exempt from LAFCO purview. The
contractual service provisions contained in AB 1335 were later incorporated into a major
re-write of the LAFCO statutes resulting in the enactment of the Cortese-Knox-
Hertzberg Local Government Reorganization Act of 2000 (CKH Act).

Exemptions

As with most all governmental regulations, LAFCO statutes contain statutory
exemptions for special situations. With respect to LAFCO’s contractual service
agreement authority in State Law, Government Code Section 56133 (e) currently lists
five exemptions. Some of the exemptions cover existing contracts and agreements,
while other exemptions cover future ones. Among the first questions that should be
asked regarding any out-of-agency service request are: (1) Are services already being
provided to the subject territory? (2) Is there a written contract covering the service
extension? (3) If a written contract exists, what is the date the out-of-agency services
were provided and by whom? For example, if a contractual service was provided on or
before January 1, 2001, then LAFCO's contractual service authority per Government
Code Section 56133 does not apply. This exemption date is intended to grandfather
certain service agreements that predated LAFCO's contractual service agreement
purview. It also prevents the re-regulation of out-of-agency services that have historical
and documented legacy. After these basic questions are answered, then it is advisable
to review the other situations covered by the statutory exemptions.

A second statutory exemption is for contracts or agreements solely involving two or
more public agencies where the public service to be provided is an alternative to, or
substitute for, public services already being provided by an existing public service
provider. These service arrangements are very common in San Diego County. They
occur when one local agency is unable to serve territory within its boundaries and
contracts with another local agency to deliver services. The Legislature exempts this
type of arrangement because it does not change the area in which authorized services
may be provided. Instead, it allows for alternative service arrangement that may be
more efficient. In these situations, it is also necessary to determine that the level of
service to be provided is consistent with the level of service contemplated by the exiting
service provider. Again, the rationale for this exemption is that if one of the agencies
has authority to provide services, but for reasons of service efficiency or cost-
effectiveness, decides to outsource the provision to another entity, then LAFCO should
not be in a position to hamper associated efficiencies.
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Government Code Section 56133(e) also exempts contracts for the transfer of non-
potable or non-treated water, as well as contracts or agreements solely involving the
provision of surplus water to agricultural lands and facilities. This exception applies to
projects that also serve conservation purposes or ones that directly support agricultural
industries. However, prior to extending surplus water service to any project that will
support or induce development, the local agency must first request and receive written
approval from the LAFCO in the affected county.

The last exemption applies to a local, publicly owned, utility providing electric services.
For this exception a determination must also be made by LAFCO that the electric
service agreement does not involve the acquisition, construction, or installation of
electric distribution facilities by the local, publicly owned, electric utility outside of the

utility's jurisdictional boundaries.

If any of the above five exceptions exist, then LAFCO purview is not exercised with
respect to out-of-agency contractual service agreements. Because there are frequently
unique circumstances related to each potential exception situation, local agency officials
are encouraged to contact LAFCO staff to obtain confirmation as to the applicability of
the exceptions. To make an informed determination, LAFCO staff will usually conduct
site visits and review associated documentation, such as executed service contracts.
Upon conducting a preliminary review, LAFCO staff can usually determine whether
LAFCO oversight is necessary or subject to an exemption per Government Code

Section 56133(e).
LAFCO Purview

If a contractual service agreement is not exempt from LAFCO purview per Government
Code Section 56133(e), then local agencies must first request and receive approval
from LAFCO before executing the service contract. LAFCO may approve, disapprove,
or approve the contractual agreement subject to conditions. Two specific
determinations must be made in order for LAFCO to be able to approve any agreement.
These determinations are based on whether the subject territory is located within or
outside of the sphere of influence of the proposed service provider.

If service contract territory is outside of a local agency's jurisdictional boundaries, but
within the agency's sphere of influence, then LAFCO may authorize the provision of
services “in anticipation of a later change of organization.” LAFCOs throughout
California have latitude with respect to implementing this provision. In the case of the
San Diego LAFCO, the Commission requires that a jurisdictional change of organization
application (e.g., annexation application) be submitted with the contractual service
agreement. This enables the Commission to make a clear determination that the
service agreement is “in anticipation of a later change of organization.” This practice
works well in San Diego County and all local agencies in our county appear to be in

agreement with it.
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If the service contract territory is outside a local agency’s jurisdictional boundary and
outside of its sphere of influence, then LAFCO may only approve the service
contract/agreement if the services are provided in response to an existing or impending
threat to the public health or safety of the residents of the affected territory, and
alternate service providers have been notified. If these conditions are present, then the
request for the service extension may be approved or approved with conditions.

For the request to be approved, the subject local agency would be required to provide
LAFCO “with documentation of a threat to the health and safety of the public or the
affected residents”. The most common type of health and safety documentation would
be a written statement from the County Department of Environmental Health confirming
that an onsite septic system could not be feasibly repaired and that a connection to a
public sewer system is necessary to resolve existing or impending health problems.
The key here is the threat to health and safety of the public must be existing or
impending. A contractual service agreement, for example, that is proposed in order to
facilitate or serve new development does not fall within the meaning of “existing” or
“‘impending” threat to public health and safety. Therefore, LAFCO could not approve a
contractual service agreement per Section 56133 for a health and safety issue that is
not present or not about to occur.

REQUEST FOR LAFCO JURISDICTION
LAFCO Determination

On September 18, 2014, the City of Coronado contacted the San Diego LAFCO staff
and requested that LAFCO assume jurisdiction over the provision of sewer services (by
Imperial Beach) to the Coastal Campus site. When Coronado first brought this matter
to LAFCO staff's attention, neither Imperial Beach staff, nor the Navy’s Coastal Campus
project staff had in their possession a copy of the sewer service agreement that had
been executed in 1967 between Imperial Beach and the Navy. LAFCO staff accordingly
informed Coronado and the Navy that unless there was a service contract/agreement in
effect, LAFCO purview may be required. This determination was transmitted to the
Department of Navy as part of the EIS process being undertaken on the Coastal
Campus project.

Several months after that determination was made during the EIS process, the Navy
and Imperial Beach located within their archives, a copy of a 1967 wastewater
agreement and associated amendments between Imperial Beach and the Navy. On
December 9, 2014, the Executive Officer determined that LAFCO does not have
purview over the provision of sewer service to the Coastal Campus due to the 1967
sewer service agreement between Imperial Beach and the Navy.

Since Coronado disagreed with the December 9" determination, a process was
developed and followed in order to provide affected agencies an opportunity to request
reconsideration. The reconsideration process and response to comments received from
Coronado are summarized below.
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Reconsideration Process

1. Coronado Request for Consideration: Coronado submitted a written request that
LAFCO assume discretionary authority over the provision of sewer service to the NBC

site. Refer to the May 1, 2015 letter submitted by Coronado.

2. Subject Agency Response: An opportunity was provided for subject agencies and
the Navy to respond to whether the provision of sewer service to the NBC site is subject
to or exempt from LAFCO purview per Government Code Section 56133. This step has
been completed and Imperial Beach and the Department of Navy provided written
comments on June 2, 2015 (letter dated May 26, 2015) and June 4, 2015,

respectively. Refer to attached letters.

3. Subject Agency Review and Comment: Another opportunity was provided for subject
agencies and the Navy to review and comment on responses provided to LAFCO
staff. Thirty days (30-days) will be provided for this step. Refer to attached letter from

Coronado, dated July 7, 2015.

4. Preliminary Determination: Preparation of a LAFCO staff report containing a
preliminary staff determination. The report will be forwarded to all parties.

5. Subject Agency Meeting: A meeting will be scheduled, if necessary.

6. Concurrence: If subject agencies and the Navy concur with the LAFCO staff
determination, then no further action will be taken.

7. Lack of Concurrence: Subject agencies and the Navy may appeal the staff
determination by filing a request to be heard by the Commission. The request must
specify and discuss the areas of disagreement and include a $1,030 reconsideration

filing fee paid prior to docketing.

Response to Comments

On May 1, 2015, the law firm then representing Coronado (Burke, Williams, &
Sorensen, LLP) requested that LAFCO staff reverse its determination and conclude that
the provision of sewer service to the Coastal Campus is subject to LAFCO purview.
Below is a summary and response to the specific issues contained in Coronado’s

request for reconsideration.

« Applicability of Fourth Exemption: Coronado states that the San Diego LAFCO may

not rely on the Government Code section 56133(e) to exempt the provision of sewer
service to the Coastal Campus from LAFCO purview. Coronado states that LAFCO
staff concluded that the fourth exemption in Government Code Section 56133(e) is
applicable because extended service has been provided to the Federal Government
before January 1, 2001. Coronado believes that this exemption cannot be properly
relied on because the San Diego LAFCO has not included the exemption in its adopted
LAFCO Procedures Guide. Among other things, Coronado believes that the Cortese-
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Knox-Hertzberg Local Government Reorganization Act of 2000 (CKH Act), requires
each LAFCO to establish written policies and procedures and that each LAFCO must
thereafter exercise its powers in a manner consistent with those policies and
procedures (Government Code Section 56375). Accordingly, the San Diego LAFCO's
Procedures Guide explains four of the five exemptions set forth in Section 56133(e), but
does not list the fourth exemption. Having failed to adopt this fourth exemption in its
Procedures Guide, Coronado believes that the San Diego LAFCO may not now rely on
it to decline to review a city's contract for sewer services outside its boundaries.

LAFCO Staff Response: Coronado incorrectly interprets the CKH Act regarding the
adoption of the LAFCO Procedures Guide. The Preface to the Procedures Guide
clearly indicates that the guide is intended to serve as general information only and that,
for more detail, the referenced sections of the applicable state code must be consulted.
In addition, the Procedures Guide cannot be used by LAFCO or interested parties to
preempt provisions in State Law. Government Code Section 56133(e) explicitly states
that an extended service that a city or district was providing on or before January 1,
2001 is not subject to LAFCO's contractual service purview. In addition, the past tense
used in the word “extended” in Section 56133 clearly shows that the Legislature
intended that LAFCO’s contractual service agreement purview apply only to services
“extended” after 2001 and not before. The legislative analysis for the original statute and
a subsequent amendment indicates that the Legislature intended that a grandfather
provision be an important overarching exemption to LAFCO'’s discretionary authority.
Refer to attached legislative analysis.

* Proper Interpretation of Exemption: Coronado believes a proper interpretation of the
LAFCO exemption per Section 56133(e) would require that the new proposed sewer
project be considered — if the San Diego LAFCO decides to rely on the fourth
exemption.  Further, Coronado states that any subsequent amendments to a
wastewater service agreement for the Coastal Campus project would not be exempt
from LAFCO purview. Coronado could not find any decisional law or legislative history
of Section 56133(e) where an expansive reading of the statute had been adopted. In
addition, Coronado states that an expansive interpretation is not provided in the San
Diego LAFCO'’s Procedures Guide. In analyzing a statute's text, Coronado states that
courts are guided by the basic principle that a statute should be read as a harmonious
whole, with its separate parts being interpreted within their broader statutory context.
The City further states that Canons of Construction require that a term used more than
once in a statute ordinarily be given the same meaning throughout. Coronado believes
that LAFCO staff interprets the term "extended service" in Section 56133(e) to mean
“amended or expanded service". Coronado cites a policy adopted by the Humboldt
LAFCO that defines a new service request as an expansion or intensification of outside
agency services as further justification for its argument. Coronado adds that the service
the City of Imperial Beach was providing outside its borders on or before January 1,
2001 was a sewer service to four dwellings and one guard house, and that sewer
service is now proposed to be provided to 1.5 million square feet of facilities, far
exceeding and expanding the level of existing service provided by the City of Imperial
Beach. Coronado states that this is entirely different from the service previously
provided by the City of Imperial Beach. Coronado also states that sewer service to the
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Campus College project is not exempt from Section 56133(e) because the service the
City of Imperial Beach "was providing before January 1, 2001" is inconsistent with the
level of service now contemplated. Thus, Coronado believes the "new or extended
services" the City of Imperial Beach now seeks to provide "by contract or agreement
outside its jurisdictional boundaries" are subject to the written approval of the San Diego

LAFCO.

LAFCO Staff Response: Government Code Section 56133(e) does not authorize
LAFCO to regulate land use changes or density increases when deliberating on
contractual service agreements or changes of organization. In fact, Government Code
Sections 56375 (a)(6) and 56886 explicitly prohibit LAFCO from regulating land use
density or intensity, property development, or subdivision requirements. Coronado
reaches a highly speculative conclusion and makes an unsubstantiated statement
regarding LAFCO staff's interpretation of the phrase “extended service”. LAFCO staff
has never made an interpretation of this phrase in that manner. Furthermore, a policy
adopted by the Humboldt LAFCO does not govern the San Diego LAFCO's
implementation of Government Code Section 56133.  In addition, Government Code
Section 56133(e) does not distinguish between levels of service or land use intensity
regarding the grandfather provision for services provided prior to 2001.

Therefore, since sewer service has been provided to the subject territory prior to 2001,
the service is exempted from LAFCO purview today, even though the amount of
sewage that will be generated in the territory will increase in comparison to 1967 levels.
If the Department of Navy requests Imperial Beach to provide a new service, such as
police protection, then police protection or any other new type of service, would likely be
subject to LAFCO purview, unless documentation can be provided that such service
was provided prior to 2001. Provision of sewage service to the NBC Coastal Campus
site does not constitute a new service. Lastly, Coronado makes references to service
agreements between two local agencies where the contracts or agreements are an
alternative to services already being provided by an existing service provider. Although
not cited by LAFCO staff as the primary basis for the overall exemption, this exemption
may apply to the Coastal Campus because the 1967 service contract is between
Imperial Beach and the Navy, and there are some interpretations of Government Code
Section 56133 that would categorize the Navy as a public agency. Again, Government
Code Section 56133 contains five exemptions to LAFCO purview. Conformance with
any one of the exemptions provides the necessary grounds for exempting a service
contract from LAFCO purview. LAFCO staff indicated that the primary exemption is that
applicable is the one for an extended serviced provided on or before January 1, 2001.
Other exemptions may in fact apply, but the primary one pertains to the 2001 service

provision date.

Documentation has been provided indicating that a contractual service agreement was
executed between the City of Imperial Beach and the Navy before January 1, 2001.
This agreement specifies that Imperial Beach must provide sanitary sewerage services
"as required by the Government" and "receive, transport, treat and dispose of all
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sewage originating at the project in such amounts as the Government desires to release
into the City's system...”

Further, Government Code section 56133(e) refers to “the level of service to be
provided is consistent with the level of service contemplated by the existing service
provider.” As Imperial Beach is a party to an agreement specifying that Imperial Beach
agrees to receive, transport, treat and dispose of sewage generated from the NBC site
in such amounts as the Federal Government desires, this agreements represents
evidence that Imperial Beach has planned for the level of service required, is able to
provide that level of service, and wishes to do so. It is therefore possible to conclude
that the level of service required by the NBC Coastal Campus project is consistent with
the level of service contemplated by Imperial Beach.

* Definition of Public Agency. Coronado states that the San Diego LAFCO may not use
the first exemption in Government Code Section 56133(e) because the first exemption
applies to contracts involving two or more agencies. Coronado states that the U.S.
Navy is not a "public agency" within the meaning that term is given in the CKH Act.
Government Code Section 56070 defines "public agency" to mean "the state or any
state agency, board, or commission, any city, county, city and county, special district, or
any agency, board, or commission of the city, county, city and county, special district,
joint powers authority, or other political subdivision." The U.S. Navy is not considered a
public agency per the unique definitions in the CKH Act. Second, the first exemption of
Section 56133(e) requires that the level of service to be provided be consistent with the
level of service by the existing service provider. As explained above, the level of service
to be provided will be greater than the existing level of service. For both of these
reasons, the first exemption of Government Code Section 56133(e) is also inapplicable
to the new proposed sewer project.

LAFCO Staff Response: LAFCO staff cited the fourth exemption as the primary basis
for exempting the NBC Coastal Campus from LAFCO purview, and not the first
exemption referenced by Coronado. The fourth exemption in Government Code
Section 56133(e) states that LAFCO purview over contractual service agreements does
not apply to an extended service that a city or district was providing on or before
January 1, 2001 without respect to whether it was providing service to an agency.
Evidence has been submitted to LAFCO documenting that wastewater service has been
provided by Imperial Beach to the Navy since 1967.

While not cited as the primary reason for exempting the provision of wastewater service
from LAFCO purview, the first exemption may also be applicable. Moreover,
Government Code section 56010 states that the definitions provided for the Cortese-
Knox-Hertzberg Act apply “[ulnless the provision or context otherwise requires..."
Because section 56133 is intended to reserve LAFCO's review for those out-of-
boundary service agreements that are likely to implicate the purposes for which LAFCO
was formed; and because government agencies — whether federal, state or local — are
subject to NEPA and CEQA to address concerns such as those that gave rise to the
creation of LAFCOs, we conclude that the context of section 56010 may require that
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“‘agency” as used here may include federal agencies which are otherwise immune from
LAFCO's authority under the CKH Act.

* Provision of Sewer Service outside Imperial Beach's City Limits and Sphere Requires

LAFCO Approval. Because the Coastal Campus is within Coronado's jurisdictional
boundaries and outside Imperial Beach's city limits and sphere of influence, Coronado
states that Imperial Beach cannot provide wastewater services to the new proposed
project without LAFCO approval. Coronado states that Government Code Section
56133(a) requires that a city seeking to provide extended services by contract outside
its jurisdictional boundaries must first receive written approval from its local LAFCO.
Coronado states that Imperial Beach is not seeking to contract with another public
‘agency” as the statute defines that term; the level of service contemplated for the new
proposed sewer project exceeds and expands the existing services provided by the City
of Imperial Beach. Coronado argues that LAFCOs are essentially the only body existing
at an intermediate level between the state and individual local governments with the

power to address broad future planning concerns.

Coronado restates portions of the CKH Act which charge LAFCOs with the broad policy
mandate to ensure orderly development and ensuring the efficient provision and
extension of local government services. In light of these objectives, Coronado believes
the Coastal Campus project is the very type of project for which LAFCOs exist and
therefore requires LAFCO oversight.

LAFCO Staff Response: As with the previous LAFCO response, the discussion
provided by Coronado regarding the five exemptions contained in the CKH Act
regarding LAFCO purview over contractual service agreements is preempted by the
fourth exemption. The fourth exemption is overarching and clearly states that the CKH
Act does not apply to an extended service that a city or district was providing on or
before January 1, 2001. If this exemption is applicable, then in many ways, it is
unnecessary to review any of the other exemptions in Government Code Section 56133
for applicability. The discussion that Coronado provided in the above discussion is
inapplicable with respect to the Coastal Campus, because the City of Imperial Beach
has provided sewer service to the subject territory prior to 2001. However, had this
service not been provided prior to 2001, or if the Federal Government is not considered
a public agency for purpose of the CKH Act, then the prohibitions discussed regarding
the provision of services outside a local agency’s sphere of influence would likely apply.
In this case, absent qualifying for one of the exemptions in Government Code Section
56133(e), or the health and safety provisions in Government Code Section 56133(c), we
believe it would be highly unlikely that LAFCO could authorize Imperial Beach to provide
wastewater services to the NBC COASTAL CAMPUS site. The reason for this
conclusion is that the NBC Coastal Campus site is not located within the Imperial Beach
sphere of influence, and it is unlikely that it would be placed in the City’s sphere, given
its location within the corporate limits of Coronado.

* Review of NBC Coastal Campus Sewer Service and Consistency with LAFCO'’s

Purpose. The City of Coronado indicates that LAFCO must undertake review of the
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NBC Coastal Campus sewer service agreement because the provision of sewer service
to this site represents the type of situation that LAFCO's were formulated to address.
Coronado states that the NBC Coastal Campus sewer project will set in motion an
irrevocable course of potential future development within the City of Coronado with
significant potential adverse consequences, without participation of the City of
Coronado.

LAFCO Staff Response: Government Code Section 56133(e) does not authorize
LAFCO to regulate land use changes or density increases when deliberating on
contractual service agreements or changes of organization. Coronado’s land use and
environmental concerns are better addressed via the NEPA environmental review
process by agencies which have statutory authority to regulate land use, which LAFOC
expressly does not. Subsection (e) of this statute exempts from LAFCO purview
extended services that a city or district was providing on or before January 1, 2001.
Imperial Beach submitted written evidence showing that a contractual service
agreement had been executed in 1967 between the City of Imperial Beach and the
Department of Defense (Navy) specifying that Imperial Beach must provide sanitary
sewerage services "as required by the Government" and "receive, transport, treat and
dispose of all sewage originating at the project in such amounts as the Government
desires to release into the City's system...” Coronado’s discussion about LAFCO
assuming jurisdiction over the NBCC site is inapplicable given that sewer service has
been provided to the site via agreement prior to 2001.

» Sphere, MSR, and General Plan Consistency of Imperial Beach Wastewater Services.

Coronado recites LAFCO's powers and duties regarding initiating and making studies of
governmental agencies, plus the inconsistency of the Navy’'s NBC Coastal Campus
project with the Imperial Beach General Plan. Coronado concludes that the most logical
solution consistent with the CKH Act is for Coronado to provide sewer services within its
own boundaries.

LAFCO Staff Response: LAFCO staff shares some of the concerns and conclusions
reached by Coronado regarding the provision of sewer service outside of Imperial
Beach corporate limits. However, the purview of the San Diego LAFCO is constrained
by the exemption found in Government Code Section 56133(e) exempting from LAFCO
purview extended services that a city or district was providing on or before January 1,
2001 and for service agreements between public agencies.

If a contract did not exist and none of the other exemptions applied, then approval of a
contractual service agreement between Imperial Beach and the Navy would be highly
unlikely and problematic — as section 56133 places emphasis on the sphere of influence
of the service provider (Imperial Beach). The key here is for services provided after
January 1, 2001. Again, Imperial Beach has provided written evidence documenting
that a contractual service agreement had been executed and services have been
provided since at least 1967 between the City of Imperial Beach and the Department of
Defense. The service agreement further specifies that Imperial Beach must provide
sanitary sewerage services “as required by the Government" and "receive, transport,
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treat and dispose of all sewage originating at the project in such amounts as the
Government desires to release into the City's system...” Coronado’s discussion about
LAFCO assuming jurisdiction over the NBC site is inapplicable given that sewer service
has been provided to the site via agreement prior to 2001.

* Imperial Beach City Manager's Statement that Imperial Beach will not Provide
Wastewater Services Without LAFCO Approval. Coronado claims that LAFCO must
consider Imperial Beach's City Manager's letter of May 26, 2015 stating that Imperial
Beach now will not provide wastewater services to the NBC Coastal Campus site

without LAFCO's approval.

LAFCO Staff Response: This issue represents one of the better arguments that
Coronado has provided. However, we question the legality and authority of such an
administrative action, if taken by the Imperial Beach City Manager. The May 26, 2015
statement from the Imperial Beach City Manager appears to be contradicted by an
earlier statement issued on March 30, 2015, indicating that “the City of Imperial Beach
is willing to continue providing service to the Navy....and authorization for these
services has been verified in the official City Council meeting minutes in 1967
authorizing the Mayor to execute the agreement and through several amendments to
the agreement from that date forward...” Moreover, only the Imperial Beach City
Council can amend written contracts binding the City. Still further, Coronado's position
amounts to an argument that a city can confer authority to LAFCO that the Legislature

has withheld. This is not the law.

In addition, the 1967 contract does not appear to contain a termination, modification, or
opt-out clause. Should such a clause or clauses exist, and should Imperial Beach be
able to lawfully exercise one or more of the clauses, then LAFCO staff should be
advised as this could result in a change to the Preliminary Determination. In any event,
we would suggest that the City Manager first obtain legal advice as legal issues could
result from a deviation from the agreed upon sewer service agreement with the Navy.

If the terms of the sewer service agreement changed in a manner that triggers LAFCO
purview, then the prohibitions regarding the provision of services outside a local
agency's sphere of influence could apply. In that case, absent qualifying for one of the
exemptions in Government Code Section 56133(e), or the health and safety provisions
in Government Code Section 56133(c), we believe it would be questionable whether
LAFCO could authorize Imperial Beach to provide wastewater services via a new
contract to the NBC Coastal Campus site. The reason for this conclusion is that the
NBC Coastal Campus site is not located within the Imperial Beach sphere of influence,
and it is questionable whether the territory could be placed in the Imperial Beach
sphere, given its location within the corporate limits of Coronado.

CONCLUSION

In conclusion, in light of the 1967 wastewater agreement between the City of Imperial
Beach and the Department of the Navy, we understand Imperial Beach to be required to
receive, transport, and dispose of sewage originating from the NBC site in the amounts
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desired by the Navy. Although the amount of sewage that will be generated at the
Coastal Campus site will increase compared to historical usage levels, the 1967
wastewater agreement provided the Department of the Navy with the contractual rights
for increased sewage treatment, transport, and disposal services from Imperial Beach.
Therefore, the provision of sewer service to the Coastal Campus site does not
constitute a new service.

The CKH Act exempts from LAFCO purview an extended service provided on or before
January 1, 2001. Since the service in question was provided before 2001 with no
contractual limitations as to increases in sewage treatment, transport, or disposal
quantities — the provision of sewer service to the NBC Coastal Campus site falls within a
statutory exemption to LAFCO'’s purview (Government Code Section 56133(e)). To the
extent there may be ambiguity regarding this exemption, legislative history of this law
and predecessor statutes seem to support the interpretation and conclusion that
provision of sewer service to the Coastal Campus site is exempt from LAFCO purview,
because it is subject to an agreement that predates the enactment of section 56133.
Further, contracts between public agencies for previously provided services are exempt
from LAFCO review under that section and the agreement in issue here is within that
exception, too.

As to the legality of the Imperial Beach City Manager modifying the 1967 wastewater
services agreement with the Department of the Navy without concurrence of the
Imperial Beach Mayor and City Council, this raises potential legal issues. LAFCO is a
quasi-legislative agency and has no power to adjudicate such matters. Therefore, if
Imperial Beach is still without legal counsel services with respect to this issue, it is
recommended that the City obtain outside counsel because the City may be at an
increased legal risk if a court finds that it has breached a contract.

If Imperial Beach is not bound by the 1967 agreement, or if both Imperial Beach and the
Navy mutually agreed to lawfully terminate the 1967 agreement in order to execute a
new contractual service agreement, then the prohibitions per Government Code Section
56133(b) regarding the provision of services outside a local agency’s sphere of
influence would likely apply. In that case, absent qualifying for one of the exemptions in
Government Code Section 56133, it would be potentially problematic for LAFCO to
authorize Imperial Beach to provide wastewater services to the NBC Coastal Campus
site. The reason for this conclusion is that the NBC Coastal Campus site is not located
within the Imperial Beach sphere of influence, and it is unlikely that it could be placed in
the City’s sphere, given its location within the corporate limits of Coronado.

A meeting may be scheduled to discuss the Preliminary Determination, if requested by
any of the local agencies or the Department of the Navy. If concurrence regarding the
determination is reached by parties, or if the parties do not desire to further discuss the
content of this determination, then no further action needs to be taken. However, if any
of the parties disagree with the preliminary determination, and wish to appeal the
determination, then an appeal may be made in writing and will be considered by the full
Commission (LAFCO). The appeal needs to cite the specific area(s) of disagreement,
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and be accompanied with a filing fee of $1,030. All appeals must be received by
LAFCO by the end of the business day on September 11, 2015.

MICHAEL D. OTT
Executive Officer

List of Exhibits

Vicinity Map: NBC Coastal Campus

1. Imperial Beach correspondence & wastewater service agreement, March 30, 2015
2. LAFCO correspondence, April 9, 2015

3. Coronado correspondence, April 10, 2015

4. Burke Williams & Sorensen, LLP correspondence, May 1, 2015

5. Imperial Beach correspondence, May 26, 2015

6. Department of the Navy correspondence, June 4, 2015

7. Burke Williams & Sorensen, LLP correspondence, July, 7, 2015
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Exhibit 1. Imperial Beach Correspondence
March 30, 2015

OFFICE OF THE CITY MANAGER
825 Imperial Beach Blvd., Imperial Beach, CA 91932 Tel: (619) 423-8303 Few: (619) 628-1395

March 30, 2015

Mr. Mike Ott

Executive Director

San Diego County Local Formation Commission
9335 Hazard Way, Suite 200

San Diego, CA 92123

Executive Director Ott,

The City of Imperial Beach has been asked to explore the potential of continuing to provide
wastewater services to the United States Navy (Navy) for the construction of the Naval Coastal
Campus located immediately north of the City of Imperial Beach, but physically located in the
City of Coronado. The request is a result of both topography and the fact that Imperial Beach
has provided wastewater services to this area since approximately 1967. Therefore, please
accept this letter as an indication that the City of imperial Beach is willing to continue providing
this service to the Navy. Authorization for these services has been verified In the official City
Council meeting minutes In 1967 authorizing the Mayor to execute the agreement and through
several amendments to the agreement from that date forward. The latest amendment to the
agreement is dated and signed on September 18, 1991 and we have been operating In
accordance to that agreement since that date. | have attached several verslons of the

agreement for your review,

Therefore, the City of Imperial Beach is prepared to provide wastewater services to the Naval
Coastal Campus as requested by the Navy. If you have any questions in this regard, please do
not hesitate to contact me.

Sincerely,

{uul

Andy Ha),
Imperial Beach City Manager

cc: Wes Bomyea, Naval Base Coronado Liaison
Greg Wade, Assistant City Manager
Jennifer Lyon, City Attorney
Blair King, Coronado City Manager
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' : For sewer service at:
City of Imperial Beach NAVRADSTA Imperial Beach
825 Imperial Beach Boulevard o8. BROGF
Imperial Beach, CA 92032 0224sp .
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{n) By complating ltains 8 and 15, and roturnlng . __ caples of the amandment; () By acknowledging racelpt of this amandmont on each topy ol the ofie
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12, ACCOUNTING AND APPRGPRIATION DATA {7 required} o

13. THIS ITEM APPLIES GNLY TO MODIFICATIONS OF CONTRACTS/ORDERS,
IT MODIFIES THE CONTRACT/ORDER NO. AS DESCRIBED IN ITEM 14,
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i
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a. Transfer responsibility for execution and administration of subject contract from
Commander, Western Division, Naval Facilities Engineering Command, San Bruno,
California to Commanding Officer, Southwest Division, Naval Facilities Engineering

Command, San Diego, California.

b. Revise the Procurement Instrument Identification number for this contract by
substituting therein "N68711" for "N62474" to produce the new contract number

of N68711-70-M-1613.
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ATTACHED TO AND MADE A PART OF
CONTRACT MODIFICATION
N62474-70-M-1613-P00005
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INVOICE ADDRESS:

NAVY PUBLIC WORKS CENTER
CODE 611

P.0. BOX 113

SAN DIEGO, CA 92134

DISBURSING OFFICE:

(DO NOT MAIL INVOICES TO THIS ADDRESS)

NAVAL SUPPLY CENTER
CODE 801

P.0, BOX 23870
OAKLAND, CA 94623-2387

Ref: Imperial Beach Account Mo. 343076
(This contract superceded Contract Nos. NBy{U)36815 and N62473-69-C-2728. )
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2 L A&"Q;L On. €I, cf.‘.'.'.‘ﬂ'.. Allsy, Acei’g Act'y Type 4.'::-‘: 'A",'.', y Cast Cade
Applicable fundsf will pre cited fon {nvoices o} delfivery ordqr‘s i§sued against this contract.

H, TAiS SLOCK APXUES QMY TO MODIFICATIONS OF CONTRACTS/ CIDERK

10 BN s Change Oeder s innord pusvent to —pravisfons of hagic agreement

Tha Chonges set forth In block 12 are made b the above numbered contract/ordar.
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12. DELCAIPTION OF JENHXER MODIFICATION

(a) Modification of the basic agrecment is necessary in order to reflect a change in sewer
charges for the housing st the Naval Radio Station, Imperial Beach, California,
effective 6 July 1976 as established by the City of Imperial Beach Ordinance No. 384

attached hereto and made & part hereof.

(b) DELETE paragraph b of the basic agreement in its entirety and substitute the £ollowing
in lieu thereof:

"b. 4 dwellings @$36.00 per year = §144.00
(c) Estimated annual increase: $99,00

(d) DELETE the billing address in paragraph e. "Involcing", of the basic agreement and
insert the following in lieu thereof:

"Invoicing: Invoices to be submitted in quintuplicate to the Commanding Off icer
(Code 601), Navy Public Works Center, Naval Base, San Diego, CA 92136."

Excapd ot provided herein, ¢l termy ond concitions of the Cocument refesenced in block 8, as herstofere changed, remala uachanged ond ln hull force /and ofsct,
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. o NSRIVE- 2 e
ORDLNANCE Ko: _ 384 CO% ¢ NSHvg- S '

ORDINANCE AMENDLY. ARTICLE 841 oF g MUNICIPAL COLE -

RELATING 10 SEWFR (it AR
S=emdany SLSERER ——

The City Council of the City of Iwperlal Beach does ORDAIN as follows:

SECTION 1: Article 841, Scction 8410 {is amended to read as follows:

B s410. ESTABLISHMENT OF SEWER CHAKGE. Cummeneing July 1, 1976,
there is hereby lavieg and assessed upon each pPremiscs within the City of
Imperial Beach that discharges sevage into che sewer 1lines maintai:ed by the
City of Imperial Beach a service charge in the following amounts: §

Per Year
+1 HOMES. For each family dwelling unit in g buis ling
containing not more than three such units ~- par dwelling unit, § 36.00
T ——

+11 APARTMENTS. For each family dwellin unit
in a building (other than a hotel, motel or AULO cOUrt) —- per Zweﬂ:l.ng
unit .

+Z REST HOMES -~ per each Patient's bed from 1 to 40
inclusive $§ 7.5
—= per eech patient's bed over 40 8

+3 HOTELS, motels, auto courts

== per living unit without kitchen § 13,50
== per living unit with kitchen § 36.00
31. TRAILER COURT -- Per trailer gpace § 18.00
+4 CHURCHES —- Per each unit of seating capacity (a
unit being 150 persons or any fraction theraof) $ 48.00
" .5 CAFE UT rastaurant -- conducting on-gale liquor
eales $147.00
—= not conduating on-asale liquor sales © § 81.00
’
»6 AUTOMOBILE SERVICE STATIONS ~- not more than 4
gasoline pumps $ 72.00
—= moxre than 4 gasoline pumps $108.00
+? SELF=-SERVICE LAUNDRIES ~- per each automatic washer )
from 1 to 20 inclusive 8 24.00
== per each automatic washer aver 20 $ 18,00
+8 OTHER BUSINESS. For each 8tore, office, business
or emall industrial astablishmeat not listed abova $ 36.00

Provided, however, in the care of laundrias (other
than self-gervice laundries), bottling works, industrigl establishaents,
and other businesses and establishments that have unvsual charactaristics

SECTION 2: Sec. 84:].1 1s haveby added to Article 842 of the
Municipal Code to read ns follows:

§ 8421.1. REFWD oF FEFR:  fn ‘L apsne 27 2rrdeatien o3 s
Inataliscion of sawer sexrvice lntera) connecclons Is withdeawn prior to
the initiation of construclion work on this lateral, a uinimum charge of
$5,00 wil). be made For bprocessing this refund,

SECTTOM 3: Sece. 8411 Is hereby added to Article 841 of the Muaf..
clpal Cada to read ns Follows:

B 841, sman service suasmy cnas = FSIASLISILN) OF. Pursunt
to the provisingy  of Sec. 555M.5 ¢ the Water Code ni tha State of
CaliForula and See, 0902, Chapter f1 of ths Govaynrent Code of tha svape
of Cnl) Ltornis, theoye Iu hareby escablishied o nrtandby seyer soevice chaeg»
whare sowngs dleposal Euclliclas are avallable bur noe 2t usad by the
propecty nwner,  Furpluy Hamal wemer gerylee standby chuepe an nn area,



froncage, or parcal ban roevea a conbinatLun thareo, | ragardleas
ol ~ihecher sover sorvies actutlly used or noc.

Effective aud coumeneing 1 July 1975 there 1s harby levied and
assessed a Sewer Servic - Standby Charga for the City of Imperial Beach
of §12.00 per year per parcel of land for all commercial propertles. The
charges for reaideatial preperties will be seventeen percent (17%) of
the fee collectible under Sec. 8410 Lf the property were to be developad
to it's potentially “highest and best use".

In computing the charges to bo levied against residentinl properties,
the Planning Department shall usa the latest official maps furnished hy the
Assessor's Office, County of Ban Diego, State aof California.

URGENCY DECLARATION: SECTION 4: In accordance with Sec. 36937 of
the Covernment Code thls Ordinance shall take effect immediately upon its
passage for the following reason: It fixes the amount of uwoney to be
raised through taxation for the proper operation and maintenance of sewer
facilities within the City of Imperial Beacl.

SECTION 5: The City Clerk shall certify to the adeption of this
ordinance and cause it to be printed at least once in the Imperial Beach
Reminder & newspaper of general circulation in the City of Imperial
Beach, within 15 days of itws passage,

PASSED AND ADOPTED at & ragular meeting of the City Council of tha

City of Imperiai Deach held this 6th  of July » 1976 by the
following vote; tn wit:

AYES: BILBRAY, DENNETT, OGLE, MC CARTY, STITES,

NOES: .  NoNE

ABSENT:  NONE

APPROVED:

} L
J_)Jﬁz' by
. LEEBERT L. STITES
MAYOR
CITY OF IMPERIAJ, BEACH

ATTEST:

&Z’.’ {-%Oé///w'-/ﬂ . '
A, GEORGE RAYOS .

CITY CLERY
CITY OF TMPERIAL BEACH

Published July 21, 1976
Imperial, Beach Reminder

e 1 Se __1_".-,_,31’.7
Tarry “Batrada
Deputy Clerk



Exhibit 2. LAFCO Correspondence
April 9, 2015

LAF @@ 9335 Hazard Way e Suite 200 « San Diago, CA 82123
[ (858) 614-7755 » FAX (858) 614-7768

San Diego Local Agency Formation Commission Websilte: www.sdlafco.org
Chairman
i

County Board o April 9, 2015

Suparvisors

Viee Chairman
Wesley E. Bomyea

fni';'ofbed Community Planning and Liaison

City of Escondido Naval Base Coronado
PO Box 357033

Membars San Diego, CA 92135-7033

Dianne Jacob

gg:;z:;z” B Subject:  Government Code Section 56133(e) Exemption / Naval Base

Coronado (NBC) Coastal Campus

Andrew Vanderiaan

Public Member Dear Mr. Bomyea:

Lorie Zap!

83;’2?’2?,"6”;2;9 This is to confirm that | have reviewed the documentation provided by the City of
Imperial Beach regarding the provision of wastewater service to the proposed

Lorraine Wood Naval Base Coronado (NBC) Coastal Campus. This documentation indicates

Oy vilCarita that a wastewater service agreement between the City of Imperial Beach and the
Federal Government (Department of Navy) was issued beginning in 1967, and

Jo MacKenzle last amended in 1991. Based on these facts, the provision of wastewater service

Vista Irigation District

Vacant
Special District

Alternate Members

Cox
County Board of
Supervisors

Chrig Cate
Counclimember

City of San Disgo
Racquel Vasquez
Councilmember

City of Lemon Grove
Ed Sprague
Ofivenhaln Municipal
Water District

Harry Mathls
Public Member

Executive Officer
Michael D. Ot

Legal Counsel
Michael G. Colantuono

by the City of Imperial Beach to the NBC site (which is outside of the Imperial
Beach city limits) is not subject to the purview of the Local Agency Formation
Commission (LAFCO) per Government Code Section 56133(e). This exemption
is applicable because the extended service has been provided to the Federal
Government before January 1, 2001. Because the extended service was
provided prior to 2001, any subsequent amendments to the 1991 wastewater
service agreement would also be exempt from LAFCO purview.

If you have any questions regarding this determination, please contact me.

Sincer

ICH .OTT
Executive Officer
MDO:ra

cc.  Andy Hall, Imperial Beach City Manager
Jennifer Lyon Imperial Beach City Attorney
Blair King, Coronado City Manager

Attachment: 1967 Imperial Beach Wastewater Services Agreement with
Department of Navy



March 30, 2015

Mr. Mike Ott

Executive Director

San Diego County Local Formation Commission
9335 Hazard Way, Suite 200

San Diego, CA 92123

Executive Director Ott,

The City of imperiai Beach has been asked to explore the potential of continuing to provide
wastewater services to the United States Navy (Navy) for the construction of the Naval Coastai
Campus located immediately north of the City of Imperial Beach, but physically located in the
City of Coronado. The request is a result of both topography and the fact that imperial Beach
has provided wastewater services to this area since approximately 1967. Therefore, please
accept this letter as an indication that the City of Imperial Beach is willing to contlnue providing
this service to the Navy. Authorization for these services has been verified in the official City
Council meeting minutes in 1967 authorizing the Mayor to execute the agreement and through
several amendments to the agreement from that date forward. The latest amendment to the
agreement Is dated and signed on September 18, 1991 and we have been operating In
accordance to that agreement since that date. | have attached several versions of the

agreement for your review.

Therefore, the City of imperial Beach is prepared to provide wastewater services to the Naval
Coastal Campus as requested by the Navy. if you have any questions in this regard, pleasedo
not hesitate to contact me.

Sincerely,

Andy H

imperial Beach City Manager

cc: Wes Bomyea, Naval Base Coronado Lialson
Greg Wade, Assistant City Manager
Jennifer Lyon, City Attorney
Blair King, Coronado City Manager
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SO ORTIG(3VFE trexe’ 11y

City of Imperial Beach
, 1R T AT T TANTRATTAREREK

825 Imperial Beach Boulevard
Imperial Beach, CA 92032
(619) 423-8300

108. DATED {3 1 1%

coor: [FaciLiTY coor s 1 00T
11. THIS ITEM ONLY APPLIES 10 AMLHOMENITS OF SOLILI TATIONS

D‘h"l"hn above numbeiad solicltation Is amended as saf lorth In Jwm o, Vhet bostr seened alioee spsociivend far rocant ol Qs D is nxtonrmd, E i nn o
@endad,

—————— s e e

Offars must acknowledga recaips of thls amandenant prior o e fiour and date 3o i the sltcilathds o 0y asnded, by ane nl the foloviang inathods.
(s} By complating ltams 8 and 15, and relurning —. ..._.coplas ol thu anmndnunt; (1) By ackanwbalglng rucelpt of this amandment on cach copy ol the offar
submitted; or {¢) By saparate lottar or talegram which Incluites o sofuranen 1o the salicitarlon ond miendment aunilers CALLIINE OF YOUR ACKNOWLEDG.
MENT T0 BE RECEIVED AT THE PLACE DESIGMATED FOR THE HECEIPT Ol OFFERS PIICIA TC THE VUL ANU DATE SRECH IFD MAY RLS 1
IN REJECTION OF YOUR OFFER. If by virtue of this amencdinent yuu desice 1 o uitegs an ol ety subitsd gsls o pe gy b ttaeds vy yaliagrerr
lettor, provided each [elegram or letter mgkas roferanco to tha sl anet this nnendment, antd 15 eoeolad puioe 10 the o W B ared ddate spinifind

12.ACCOUNTING AND APPROPRIATION DATA (I reauired) - T T TT T

NT.
13. THIS ITEM APPLIES OMLY TO MODIFICATIONS OF CUMTRACTIS/ORDL 1Y,
IT MODIFIES THE CONTHACT/OHUIER NC), AS DESCRIBED 1N ITEM 14,
A ;m’? cr_.;_ 14 lgan EER LIS |!:M UES UANT TO1 (Speelfy uulhniliY] THE GITANGES SET FON (111N 11T Ta AR MADEINTi THECONT

B. THE ABOV E NUMBERED CONTRACT/ORDER IS MODIFED TO REFLECT THE ADMINISTHAT IVE CHANGES (surh us changes In paying office,
appropriation date, ¢fc.) SET FORTH IN ITEM 14, PURSUANT TO TIHE AUTHORITY oF FAR 43,103]b). st el navjig-ore

T |C.7HIS SUPPLEMENTAL AGHEEMENT TS ENTERED INTO PUURSUANTTO ATHTIONT v gFy " TTTT RS s s o

X - — e e e e

o pec! 'pe of modification and suthorfly)

- ==~ originat~&— —

E. IMPORTANT: Contractor D Is not, @ is requlred to sigre U ia o unans anl mt.mﬂ“PliCﬂtﬁ:m’-’s to the issuing ntfina,
T E T ' XN RN MODIFICATION [Organlscd by UCT scotlon Tivedings, Including sollaliallon/rontract suljoct matiar where 1o W)

SEWER SERVICE AT NAVAL RADIO STATION, IMPERIAL BEACH, CALIFORNIA
W—

Modify the basic agreement and all subsequent modifications to change sewer rates,
effective 1 July 1990.

Residential (Single Family) Annual Service Charge $258.46

Total Estimated Annual Service Charge:
4 Dwellings x $258.46 = $1,033.84

!xﬂ; s provided haraln, all terms and conditions of the dacument refarancast in ftem 9A or 10A, as heretofara changud, remalns unchanged and In full force
and eflact, .
T TLE PE or prini) ©  |ISA'MAKNT AND TITLE OF CONTRAFTING OTFICER TI9A5 57 BT, )

M. WILLIAMS

RICHARD S. JUNG- ADMINISTRATIVE SVCS. DIRECTOR W 005?;' CTING OFFICER

TTNITED STATES OF AMERICA . "~ "~~~ ~T15& BATZ EIGNED
——L—a,,,,—“ 09/10/91 R R O O / ,
fure o sl hm) T linaiyrs of Contricthg Offieasi ™ ™ v
1 : D FORM 30 (REV. 10-52!
NSN 7840-01-182-8070 10104 ﬁ,*.?:,’,e.‘},",,, eom 30

PREVIOUS EDITION UNUSABLE
BRSNS " AR [48 CFR) 53,243
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AMENDMENT OF SOLICITATION, MODIFICATION OF CONTRACT i
WMWWWWW REG. NoO- TIFaprlicatic]
N62474-70-M-1613-P00005 1 Oct 1990 — - ’
€. [SSUED B = 7. ADMINISTERED BY (1] othar than Tigm &
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P.0. Box 727
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) ) For sewer service at:
City of Imperial Beach NAVRADSTA Imperia'lfggﬂl
825 Imperial Beach Boulevard 2 o B
Imperial Beach, CA 92032 02245D
Ve ATION O RACT/ORDES
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Ia] By complating Itains 8 and 15, and returning ______ eoples of the smandmeni; {bl By ncknowledging racsipt of thig amandmant on each anpy of fhe oftu
submitted; or (c} By soparnts letter or tnlegram which Includes o refurance to the sollol tatjon snd amondmant numbers, FAILUNE OF YOUR ACKMOWLEDG
MENT TO BE RECEIVED AT THE PLACE DESIGNATED FOR THE RECEIPT OF OFFERS PRIOR TO THE HOUR AND DATE SPECIFIED MAY RESULY
IN REJECTION OF YOUR OFFER. If by virtus of this amendment you desire to chongs an offor alroody submltied, such ehange may be inoda Ly telugran ¢
lattar, provided each milagram or lurtor makes relarence to tha sollcltation and thls amerkiment, and Is recuived prior to the opaning haur and date apumi Floief,

12. ACCOUNTING AND APPR [} ON DAT, requfred)

13. THIS ITEM APPLIES ONLY TO MODIFICATIONS OF CONTRACTS/ORDERS,

IT MODIFIES THE CONTRACT/ORDER NO, AS DESCRIBED IN ITEM 14.
.—U) TA-THIS CHANGE ORD ER 15 ISSUED PURSUANT TOT (8paclfy uuthorily] THE CHANGES S ET FORTH IN I[TEM 13 ARE MADE 1M HE TN
o] TRACT ORDER NO. IN ITEM 10A.,

B. THE ABOVE NUMLEHED CONTRACT/ORDER 1S MODIFIED TO REFLECT THE ADM NISTRATIVE CHANGES {sualt az changes i paying offic
s a b dale, nle.) SET FORTI 1N Tiew 14, PURSUANT TO THE AUTHORTTY O F AR 43,103(n). frusl az ehanges In paving ol

X
C. THIS SUPPLFMENTAL AGREEMENT IS ENTERED INTO PURSUANT TO AUTHORITY OFt I -

B. OTHER (Bpealfy Iypu of mo, eation and anthority)

E. IMPORTANT: Cuntractor IX] Is not, D is requimd to sign this document and raturn ____ | eoples wy tha lswing affic,
T4, DESC MEN P01 rgonlzo: anction Reodings, Ine) ¥ 60 nn/eontmel sutloct malier where faatlolo,)

Modify the basic contract and modifications thereto as follows:

a. Transfer responsibility for execution and administration of subject contract from
Commander, Western Division, Naval Facilities Engineering Command, San Bruno,
California to Commanding Officer, Southwest Division, Naval Facilities Engineering
Command, San Diego, Cal?forn'la.

b. Revise the Procurement Instrument Identification number for this contract by
substituting therein "N68711" for "N62474" to produce the new contract number

of N68711-70-M-1613.

Exc-;n ul pravidad horaln, all tarins and condltions of the documant reforonced In {tam 9A or 10A, as heretofors changed, romalus tiichanged and In full for o
ecl,

anad o
I8A.NAME AND TITLE OF SIGNER 3yp0 or print) xwmmﬁﬁfﬁmﬁiﬁ TiSpe ov printy
McAuley

Dennls

& Contracts Branch

D T SE——

158, CONTHAGTORIOFFEROR 15C. DATE SIGNED| 108, N [TRETHATT STEme e
c
. . S o BY : 2 A é , o
(Slgnatunr of po won autharized (oslgn) Blanats of Contranting llfllwr%i 22 FeB /]
—

NSN 7540-01-152.8070 30105 STANBARD FORM 30 (PEV. 10.6 4
PREVIOUS ETION upUsABLE Peas eltend hw Gg,e



INVOICE ADDRESS:

NAVY PUBLIC WORKS CENTER
CODE 611

P.0. BOX 113

SAN DIEGO, CA 92134

DISBURSING OFFICE:
(DO NOT MAIL INVOICES TO THIS ADDRESS)
NAVAL SUPPLY CENTER
CODE 801

P.0, BOX 23870
OAKLAND, CA 94623-2387

Ref: Imperial Beach Account No. 343076

ATTACHED TO AND MADE A PART OF
CONTRACT MODIFICATION
N62474-70-M-1613-P00005

PAGE 2 of 2

(This contract superceded Contract Nos. NBy(U)36815 and N62473-69-C-2728.)

4854y



oy fervres u.?-‘.-;-;}lk;;ci.‘l "ARURDA GFTSUITITATION/MODIBCAYL  OF CONMTRACT J ']‘ ' 1

.3 Jat Ch; 1418000
R A RTE T PRy 3, (ULLAVE 0238 [, a8 JUNNIRNA RO 18 REGIELE peo, A FIDACT MO, £1F o) Mitble)
ApdaRg . 70-4-1615-P020YL SEC BIOCK 12
7, WD W covk | N62474 4. AOMPIRED Y (If aiber thas Mlach 3) (273 ”
commanding Of ficer, Wesleen DYVISION Grathisurion .
: fnoinee ] ontarat ~OUPLICATE ORISINAL covsonited copy
gdga][{g:c;g;“es Engineering Command Bnu cnvmn%utsn" 1132 @ URrS a4
oV b0 . THAOTOR
San Bruno, California 94066 L currmior mvrac (212) fertvive
T CODE .
;'x:uﬂ‘mmu cooe | T Facemy oDl = o .
- = [ soucmanion no. —
CITY OF IMPERIAL BEACH
(Seert, oy, 825 Coronsdo Avenue . oAt fhedieed 3)
cunty st B, 0, Box 427 MODIFICATION OF N62474- 70-M-1613
and 71P {x] contracratmmex No.
Code) Imperial Beach, CA 92032 For: SEWER SERVICE
L _ eareo, 67 _SEP 15 (e, srars 11y
At: NAVRADSTA IMPERIAL BEACH
F. TS BLOCK APPLIES ONLY 10 AMENDMINTS OF SOLICTATIONS (PWC SDIEGO)
[] the chove mumbersd salictiction 1s omamdad s 34t fodh 1n block 03, Tha hour ond date mecified for tacalph of Ofiers [] s extended, [ ] bs not astended.

OhNeron mmt ucknowledge seceipt al fiifs omandment pnot to e haur and dete specified In the solicitelion, or s amended, by ene of the fallawing methodss

{01 by ugning and rebernd £aples of this dment; [b) 8y eckaswiedging roceipt of this smendment an sach copy of the offer submitteds or {¢) 8y saporule laner er telapram
whith Includes o rebi »  ihe sollestlion ond dment mumb FAILURE OF YOUR ACKOWLEDGMENT 1O AE RECEIVED AT THE ISSUING OFTICE PRIOR 10 THE HOUR ANO
DAYE SFECIFIED MAY RESULY I3 RYECTION OF YOUR OFFER. I, by vitue of this amendmant you desirs 1o shange an offer olrecdy wwbmitted, sich thange may be made by talogram
o leter, provided such telegrom er leMer makes rut 10 the aalieil and this ds and [s saceived prior to the opaning hovt and dale ipetifed,
2] wns  Jewo | Swm [ERT Sanmwm | Ve | ame, |om o ot po
Applicable fundd will pe cited jon {nvoices o} del very orders ifsued against this contract.

1. THIS SLOCK APAUES OMLY YO MODIFICATIONS OF CONTRACTS/CROERY
In} Thhs Change Order b fssuad pr-svant ie
The Chonpes st forsh in hlock 12 are trade te 1hs chove numbersd corsrad/ordar,
[L]] D The above numbured cartract/arder it modifed o refrd the edminhuratire ¢hcn9n(m a» eheagas o paylng sffice, sppropriofien dota, ete.| sat farth In Slack 12,
{e [} this Supctemuanat ag It entarsd ato p 1o aubharty of
1t madifios the abeve rumbared confind ar sef forth 1 bleck 12, . .
12. OESCAPTION OF JNIIIEGY HODFICATION
(a) Modification of the basic agresment is neceseary in order to reflect a change in sewer
charges for the housing st the Naval Radio Station » Imperial Besch, California,
effectlve 6 July 1976 as established by the City of Imperiel Beach Ordinance No. 384

attached hereto and made & part hereof.

(b) DELETE paragraph b of tha basic agreement in its entirety and substitute the following
in lieu thereof:

"b. 4 dwellings @$36.00 per year = §144,00
(c) Bstimated annual increase: £99.00

(d) DELETE the billing address in paragraph e. "Invoicing', of the basic agreement and
insert the following in lieu thereof:

"Invoicing: Invoices to be submitted in quintuplicate to the Commanding Off icer
(Code 601), Navy Public Works Center, Naval Base, San Diego, CA 92136."

Extapt o1 prodded harain, cll teirns ond concitions of the Cocumant relerenced is block 0, a3 herstofore changed, revela vachangsd end In full fares and effect,

2/31 COPKS 1O {SsUin0 OFFICE

13.
CONTRACTOR/OFTEROR 15 NOT PEQUIALD 5
[3 10 sion nts oo K] commacrosrqisgoge 15 reaumen 1o sign

. F INPERIAL BEAGH |7, uwneo|
B A 1gne s ol peom ¢l s vogn] L - i o ol Canireciiig Olicw, .
15, N mxlml OF §IGNTR [ Twps or friel) 16. DAL SIGNED | [ NS Quernian DFCER T ureﬁw 1%, DAIE SIGNED
POFOrTT g o - gy for Lomuander | & Map -,
gttt ' 7’/77 R dame FRErel Engineering Commard

Contracting Oificer

P
eee e adede emdd 2iibd omen rvm swe el



Al . b o 1y 3 4 = v e
\ 394 Cor g lig3ivg- 32 .. .
ORDINANCE NO: _ 384

ORDIKANCE AMENDAX: al'ICLL 821 o g HUNICIPAL COLE -
RELATING TO SERTR thym.r

Tha City Council of the City of Iuperlal Beach does ORDAIN as follows:

.

SECTION 11 Article 851, Soetion 8410 is amended to read ag Eollows:

B ss10. ESTABLISHMENT oF SEHER CHLAKCE. Commancing July 1, 1978,
thera is hereby lavied and asscesed upon pach preaisecs vithin the City of
Imperial Beach that diachnrges Bewago into che gewar lines maintsi.ed by the
City of Imparial Baach g sarvice charge in the following amountas §
Por Year

+1 HOMES. FPor aach fenily dwelling unit 1n a bui, ling
containing not mores than three such unitg - par dwelling unit, $ 36.00

<11 APARTMENTS. For each fonily dwaligy unit
in a building (othar than a hotel, motel op 8ULD COUXE) ~- par dwolling
unit .

2 FEST HOMES — per each patiant's bed from 1 to 40

inclusiva
== per each patient's bed over 40 9 5.60

+3 HOTBLS, notels, auto courcs
== par living unit withoue kitclion §
== per lving unit with kitchen § 36.00
31. TRATLEA COYRT — per trailer spaca 818

+4 CHURCHES — par each unit of seating capaeity {a

unit being 150 poraons or any fraction theraof) $ 48.00
" .5 care OF rostautant — conducting on-sale 1iquor
salss $147.00
== not conducting on-asle liquor sales - 8 81,00
4
10 AUTOMOBILE SERVICE STATIONS - ot move than 4
gasoline pumps $ 72,00
= moro than 4 gasoline pumps §108.00
+7 BELP-BERVICE LAUNDRIES ~— per asach automatie Washer 1]
from 1 to 20 inclusive $ 24,00
== Per sach automstic waghsr over 20 §18.00
+8 OTHER BUSINESS, Por each stora, office, businass
or small industrial ostablishaent not 1isted sbove $ 36.00

Provided, however, in the case of loundrios (other
than gelf-service laundries), bottling works, industrial catablishnonts,
and other busincsses and establishmants that haya unusual characteristice
insofar as stwage is concerned, tha rate shall ba astablishad in eae)
case by ths Ciey Manoger subject to opproval by the city Council, The
ratas so antablished shall Lo fixed in considoracion of the cstiuated
volums and type of sewage from auch, .

SECTION 2: See. 842].1 1s heveby added to Article 842 of tha
Munictpal Code ko road &4 followss

§ 8421.1. REFUND OP PPVR: ™ vty apane 27 syrdicarfer Loy by,
Inatallacion of sewor sarvica latoral connactions Is withdzawn prdor to
tha initiatiou of construcl fon work on this lalersl, & nintmum charge of
£5.00 w11 bo wada For Proceasing this rofund,

SECTTOH 3: Sce. 8411 is horeby added to Article 841 of the Mund.-
cipal) Cade to vread ng followas

§ssv, spyp BERVICE STAMUY CHARGR ~ b8 raoLTs HFN1 OF.  Pursune
En tho provisimig - of Sars Sosnipir-CIbO) WIEEE Fodn nf S e o
Califoruia nul Suc, 0902, Chapter 51 of th Caveynronl Code of tha Seape
of Calltornin, thece Iy harrhy eacablivined o utandby sewer sorvice charg»
whare sovage dlepogal Euelfleetas are scallable bue poe Yot ugsd by the
pProparty wwrer, Fupelug manatl s uryleg &1andby chuegn on an avaa,



froneage, or parcel ban r even o condiuntfun choreo, . vegardivas
of bacher seodr sapyies ' actually usud ar noc.

Effective and coumaneing ! July 1976 there is hordy 1evied ond
asgessad a8 Suver Servic - Standby Chatga for the City of Imparial Baoch
of 312,00 par yaar Per parcel of land for alf commercial proparties., 7ha
charges for rasidential preperties will be sevantaen parcent (17%) of
the fee colleccibla under Sec. 8410 4Ff the Property wera to ba dovolopad
to it's potentially "higheat and best uso".

In computing the charges to bo lavied against rasidential propertias,
the Planning Dapartment shall usa the lotest official maps furnished by the
Asseasor’s Office, County of San Disgo, State of California,

UBGENCY DECIARATION: SECTION 8: In mccordance with Sec. 36937 of
the Covernmeat Cads thls Ordinance shall take effact ismediately upon ita
pessage for the following reason: It fixas the amount of nonay to ba

raised through taxatien for the propor oparation and maintenancs of Savar
facilitiea within the City of Imperial Boach.

SECTION 5: The City Clerk shall certify to the adoption of thig
ordinance and cause it to be printed at lenst once in the Imperial Daach
Readnder & newspaper of genaral elrculation in the City of Imparial
Beach, within 15 daya of 1¢tn passoge.

PABSED AND ADOPTED at a regular maeting of tha City Council of tha
City of Imperial Beach hold thia 6th  of J s 1976 by tha
following vots; to wit:

AYES: BILBRAY, DENNEIT, OGLE, MC CARTY, STITES.
NOBS: . NonE
ABSENY;  NOWE

APPROVED;

! MAYOR
. CITY OF XMPERIAL BEACH

ATTEST;

etf e

A. GEO RAvoS
CITY CLEBRK
CITY OF TMPERIAL BEACH

Publishad July 21, 1976
J’u:pa:iai; Beach Reminder

PO T
Yt '.1! VAL PNSy
Terry Batrads
Deputy Clork
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ggu-',g’:sn;%::“ vt AT LR | '?}a W ’.IC‘I T TION/MOIIRIC AT 1uis OF CONTRAGCT 1 1
1. AUENLIENTZNODTHLANGH 10, 2 BTCCINE DAL )3, REONNSTIONIFURGASE REQUEST RO <. POJCCT 150, (1] upphitatics >
NG62474~ 70-1-1013-100003 72_JU8 BI )
3. tusn by ] CODE | N62A47q |6 AbiiiiSiatn 8% (17 arher an ok 37 CODE | -
Comanding Officer, Hestern D"V‘T?Tb'rfnl" pizTnleuTion T
Naval Facilities Engineering Command . oRterneL B vurricare osramaL COHFORHED Copy
P.0. Dox 727 WPC oLevELAD DY wEstosv 118 HAFO BAN
San Bruno, Californfa 94066 e 1w (m12) teriviyw

7. QOMIACIOR cuntt [ | FACHITY <OUk | 8.
—]
D AMENDREM OP

NAUE AND ADDYFSS
-1 SOUTTATION li0, : .

City of Imperial Beach
t5ima, iy, 825 00::on:lc21;; Avenue “::_—_“w S (e block 5)
cwidip™  P.0. Box 427 PPN NG2474- 70-M-1613
&4"  Imperia) Beach, ca 92032 ] m,:?:.".m';":; - vice
. W
L 3 __J DAIED _ii..s.ﬁ (See Linck 11)

At: WG 8DIEGD, CA 92132

9. WUA MOCK APFLIES ONLY YO ALFHDSENIS OF SOLICNATICNS

D Tow olve Fembrred 1allcttnlivr s oasmuded i oa! forth In bleck 12, e bowr ond dale ipecitiod for reenipt of Oflars D Is eadunded, D 15 ned eatanded,

Offerors murt acknuwlodge ticaip? of this amendnsnt prive 10 the hour oud dote 1preified In lhe seliciistion, ur o onendad, By one of ihe follenlng autheds,

s::l:y:lalln'g ond Ing zoplet of ﬂ-'!‘- "‘ .:'llc) Oy ackngwledging recaipt of ilis omendman) cn aach copy of thy ofler subinilted; {el By le foflar or fol
h

o tul. ta {hs solleilath 1 FAILURC OF YOUR ACKOWLEDGACHT 10 5 REZCIVED 2¥ THE ISSUING orrice srion 10 YHE yous -AHD

ol
DAIE BPECIFIED JAAY RESUL (14 ROIECTION OF YOUK OFFER, I, Ly virtva of ihls omendment yov dessee fo shungn on afier olisody submilled, such choags muy be mnde by telcgrom
I, oud Is tecalved talor 1o the openiag hevt wnd dois sperifiod,

o latter, provided such tslagrem ot Iatier makes rolancnce to fhe solectt and thiy ormead,
0 7 N O W L S abtrE | Can v At
Applicable fundg will be cited on {nvoices of deljivery or?elrs igsued against thi contract,

1. uds BoCK APsRS oMY TO RODINCATIONS OF CONIPACTS/CPOERS
{o} D This Change Order Is bysurd fo
Ths Chonprs ret Porth In Llack 12 cre mode to the sbeve numbersd conliact/onter.
(U] D Yhs ahovy numbersd evndrodt Zealer s modifed to refiect the odm {se change (h!!l ot changas In paging sblcs, oppropriafisn dela, stc.) 16t forth {n bleck 13,

1t K] tits Supplemental 4 t enkared inte p to avhaity of —10_USC_2304._(n) (1)

¥ modifier the shave rumbered coniraet <o ool fonth Ia black 22,

|13, DFSCRITION OF ARENDNENT/ROBINERTON
(2) Modification of basic agreemont is necessary in order to provide for continuing sewer

service at Naval Radio Station, Imperial Beach,

1. DELEIR the first paragraph of Letter Agreement dated 15 September 1967 and
substitute the following in lieu thercof:

"Please provide sewer sorvice to Naval Radio Station, Imperial Beach until
uritten notice of termination ig received from the Commanding Officer,
Western Division, Naval Facilities Engineering Comman s Or until sexvice
is otherwise terminated under the provisions of your ordinance,"

(b) Renumber wodifications POO1 and POO2 to read PO00OL and B00002,

(c) _
Bacopl o1 previded bastn, ot torum ond cssdifions of Mo decyment refarencad In Lok 8, 85 Iimvetstore thonped, remols m_:_hmul any In foll forea l_daﬂvd.
- rIginal & one
T AND BEIUPRL, —COULS 1O ISSUING OMIE
", -

12.
D CONIACTORIOITErNE 13 1OT KEQUIRED =
10 SI3M TS ROCUINNT i COMIZI LTOR/CHEETOR 1S ARGINFED SO SIONT M5 oL

Ve HAN OF L0, Onr GoT CITY OF INMPERIAL WEAGH ~ Tw. v 7o
L T = = e e rr———te e amaen soee | BF . N 3 e~ — "
(Skmeis el porsen suivttad 13 i) Ble e anmtmp Ohten]
T¥. UATE SiGHED

U6, WAvs NG VAR OF WwirnagT3pe or frioi e DAC ORI 118 RAUE OF EONIER 101G O G0 1 Tvie o praer)
A- Geosfy A&m 04" RN v+ for Comnunder |2
Gy Cleph Z2eavvecre | 777 |Naval Faci Tities Enginecring Comawld p.lA ’97ﬂ
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Comuanding OffLlnor, Wastern Divislon
Maval Fezilities Enginaeric; Cocmand

P, 0. Box 727, San Fruno, CA,, 95066 »
Ty -7 EN St FACAY et 2 ‘
» 5;:?‘4‘.:.!5'4:9::;! 03 L"“"";— : L Alg130381 @8
I.— ' __I [ Ysouzmatiane mo, -
1 ¢ 1 ) oAt — 155 Heck 9) ’
(Seeet. el ty of Imperial Beach
o, ¢ RODECANDN OF : -
i 825 Coronado Avenue [ conanroas na .!‘.9.“’."..7_"_°'LQ-:‘;-1 613
For: gewer gervice

Cads)
P O Box 427 .
. | srio 13_80D 67 ysu vt
| Imperisl Beach, ca 92032 Att FWC SDIEGh. GA 92132
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o forve, :n:-:r! vl e gram 3 fanty wat e aafscecze 13 1he s2iE7 a0 ord G erar =, 3vin eogelend silss 9 e 23 o01) Fave watf 4% sansa ),
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Not Azplizabla J .

po e et s e B emes s

11, B3 B2aC A5 OY 1D MTSNCATANT €F C-TTAT AN IS
fo) D Moy Charge Codor platnrd gectusnita o . oo
The Craget wt farfh 1 8'08 12 £o0 raz o 32 00 351r0 aL8dy 5 gastezt/a, dur
1] E}g 1% a% 30 av=Yrad cooirstlardatms =L Pod 15 1003 Ny 6 ' alv e a*aw chuegn
III-U Tt Su3p svoeet Azrzew eat §s 91tersd 1a'e gurivan) b quthar by of
N e 1oy the 3%eed pu=tarad soateast @ vot fo th In D00c% 13
(13, D73CTA1 58 G 8 HINT IV ESTCATSH
(a) TRMERELS, rodification of th: baslc contract is deswed necassary to elianga tha
pavazant office;

ces sdzagm in pis A alise, eparzprintien dute, eic) 51t fos Ia Blagk 13

NOW THEPEFORZ, basic contract 19 modified in the followlag respact

1. Effective 5 spril 1971, delets 4in basic contvact, "Paymant Office, Navy
Regional Financa Canter, Treasurs Island, San Francisco, Califorala 95130,Y and
substitute ‘therafor, "Paymant Offlca, Navy Reglonal Finance Caater, Saa Diego,
California 92132."
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GENERAL SZRVICES ADMINISTRATION
18 R20, !ﬂ ﬂ J=14.101
T+ AMENDMENT/MODICARON NO,

[ P00} I
8. BSUED BY cobs & ADANISYERED DY (If ather 230 Bloch 5) [T |

Comuander, Southwest Division
Naval Facilities Engineering Command
§an Diego, Califormin 92127

) E— E— "
[ sottenanon xo,
e City of Xmparial Peach B
tsrew, oy, 925 Coromade Avenuo BT e S0 ek 9)
g o P. O, Box 427 AT ot no, NG WT3- 67=1=000
& Imporial Boach, Cal.:ornia 92032 Cf eticriom wo.
| DASED (o0 blesh 11)

P. THIS ROCK AP \ OF goliama
(] oo chare cnsbered selichuton Is emended as ot foth i biach 12, The Boor ond dets apacied fur sscaipt of Offors [ ] 1o extondod, [ s net astondod,
onmu-uuannlu.'uu!p'dﬂau-bmmbhh-immnmm--“hndbﬁlﬂ“
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DEPARTMENT OF THE NAVY
SOUTHWEST DIVISION
NAVAL FACILITIES ENGINEERING COMMAND

SAH DIEGO, CALIFORNIA DATB2 IN REPL? RETF&H TO:

1123
Sex 7668
%D 15 1557

City of Imperial.Beach
825 Coronado Avenua

P.O. Box 427
Imperial Baach, California 92032

Subject: Letter Agreement N62473=67=3%#=-0002
o St Wt “/

This is in reply to your letter of August 9, _1967 in which you
requaested that Contract NBy{U)36815 which provides sewex sexvice
to Naval Radio station, Imperial Beéach, be renewed Ffor anothar
five (5) year pericd. To reduée paper work and to conform with
existing instructions, this proposed Letter Agreement is
forwarded for your csnsideration.

@. Effective date ~ 1 June 1967
b. Estimated annual costs - $45.00

4 dwellings - $40.00
1l gusxd house -~ 5.00

Gentlamens

€, Point of Deliv — one 6 inch connection into a
City of Imperial Beach constructed manhole at the intexssction
of the extension of the gilver Strand Blvd. service main with

the Government sewer lina,
5

d. Service to ba randered - The city of Imperial Beach,
California, shall provide sanitary sewerage service as
required by the Government and shall receive, transport,
treat and dispose of all sewage originating at the project in
such amounts as tha Government desires to relemse into the
City's systam and in a msnner and by such means as will
constitute no hamard to the public heaslth., The City of
Impexial Beach shall operate its sewage disposal and treatment
facllities in conformity with applicable laws, rules and
regulations promulgated by state and Fsderal governmantal
authorities.



2. Inveicin

which arae understood

for the sexvice,
to the Commanding
937 MNo. Haxbox bDxiva,

OZficer,
San Diego,

regulations,

fo Pamt -

Navy Regional Finance Center, 3a

This Letter Agreement ig Pxocess

10 u.s.c. 2304(m) (20).

Pleass indicate Your acceptance

Bpace provided therefor on the oxiginal

hexewith and return the orxiginal
Southwest pivision, Naval Facili
Code 1123, san Diego, Califoxnia

Accepted _ GITY OF INPERTAL BEACH
{Company Name)

By

—
(Name and official Title)

Date  10-3-57

= The Government

in acrears and maks payment thexrafo
to be the lowe

data will b

Payments will be made by

1123
Sax 7668

will accept annual invoices
r at the rates shown above
st rates available to any
The Lettaxr

California 92132, Code 346.
® furnished by the Government
accordance with existing

Commanding officer,
n Diego, Califoxnia 92132.

ed undexr the Provisions of

Latter Agreement in the
and thres Copias

and two copies to the commander,
ties Engineering Command,

92132,

of this

Sincerely,

Mg

Fo Ed’?ﬁﬁ"andar, Naval Facilities
Bngineering Commanad, Contracting
Officexr




Exhibit 3. Coronado Correspondence
April 10, 2015

b

CITY OF CORONADO

1825 STRAND WAY OFFICE OF CITY MANAGER

CORONADO, CA 92118 (818) 522-7335
FAX (819) 522-7848

April 10, 2015

Mr. Mike Ott, Executive Director

San Diego County Local Formation Commission
9335 Hazard Way, Suite #200

San Diego, CA 92123

Sent Via Electronic Mail & Regular Mail
Dear Mr. Ott,

This is a follow up to the responses to comments for the Naval Base Coronado Coastal Campus
Final EIS related to the provision of wastewater services by the City of Imperial Beach to the
project. As you know, the Naval Base Coronado Coastal Campus (Project), is located wholly
within the jurisdictional boundaries of the City of Coronado.

Cities are limited to providing services only within their own jurisdictional boundaries unless
permission is obtained from LAFCO. LAFCO is authorized to grant that permission to a city
provided it is within the city’s sphere of influence in anticipation of a later change of

organization.

The Navy's responses to the comments made by LAFCO and the City of Coronado to the EIS
show a fundamental misunderstanding of the Cortese-Knox-Hertzberg Local Reorganization Act
of 2000. Imperial Beach’s ability to provide wastewater service to the Project is immaterial.
The Project is within Coronado’s jurisdictional boundaries and outside Imperial Beach's sphere
of influence. Under state law, Imperial Beach cannot provide wastewater services to the Project
without LAFCO’s permission. In fact, LAFCO may only allow permission to extend a city’s
services beyond its jurisdiction and beyond its sphere of influence if there is a threat to public

health and safety, that threat is documented_and other providers have been notified of the

reguest. None of which exist in this instance.

In addition, existing wastewater service agreement between the City of Imperial Beach and the

US Navy does not negate LAFCO’s jurisdiction. Only contracts or agreements solely involving

two public agencies where the public service to be provided is an alternative to, or substitute for,

public services already being provided by an existing public service provider and were the level
ervice e provided i. tent with level of servic it

service provider are exempt from LAFCO’s authority.



April 10, 2015
Mr. Mike Ott
Page -2-

The U.S. government and its departments, including the U.S. Navy, are not within the definition
of “public agency” under the Cortese-Knox-Hertzberg Local Reorganization Act of 2000, Thus,
any agreement for service between Imperial Beach and the U.S. Navy bears no weight in the
evaluation of LAFCO’s jurisdiction on the issue. Moreover, the level of wastewater service for
the Project far exceeds and expands the contemplated level of existing service by Imperial
Beach. As highlighted in the environmental documents, the existing wastewater infrastructure in
Imperial Beach is deficient and lacks capacity to serve the Project. Significant upgrades to
Imperial Beach’s wastewater system within Silver Strand Boulevard, Calia Avenue, and
Seacoast Drive to Pump Station 5 and within Imperial Beach Boulevard from 4" Street to East
Lane are proposed to address said deficiencies.

Based on the circumstances outlined above, absent a threat to public health and safety, that threat
is documented, and other providers have been notified of the request, LAFCO may not grant
permission to Imperial Beach to extend its wastewater services to the Project because the Project
is located in its entirety within the City of Coronado’s jurisdictional boundaries. No documented
threat to public health and safety exist. Coronado has the ability and capacity to provide
wastewater services to the Project as evidenced by the approved Resolution of the Local Agency
Formation Commission of the County of San Diego Approving the Five-Year Sphere of
Influence and Service Review and Affirming the Sphere of Influence for the City of Coronado

dated May 5, 2014.

In the alternative, Coronado and Imperial Beach may negotiate and enter into an agreement for
Imperial Beach to provide for some of the wastewater services for the Project. Lastly, if Imperial
Beach strongly desires to provide municipal services outside of its jurisdictional boundaries and
sphere of influence, a reorganization of its boundaries may be in order.

I appreciate your attention I this matter. I am available to discuss further should you have
additional questions.

Sincerely,

Blair King, City Manager
City of Coronado

Cc:  Honorable Mayor and City Council
Christopher Sund, Commanding Officer, Naval Base Coronado
Wes Bomyea, Community Liaison, Naval Base Coronado
Johanna Canlas, Coronado City Attorney
Andy Hall, Imperial Beach City Manager



Exhibit 4. Burke Williams &

Sorensen, LLP Correspondence
[ I ; 1901 Harrison Street - Suitc 900
@\ ||| g Uz /@) oakand california 946123501 May 1, 2015
1% ,};1 1 { I\ T voice 510.273.8780 - fax 510.839.9104
BURKC. WILIIAMS & SORCNSCN, LLP www.bwslaw.com

Direct No.: 610.903.8835
Our File No. 08613.0003
dcox@bwslaw com

May 1, 2015

VIA ELECTRONIC MAIL AND REGULAR MAIL

Mike Oftt, Executive Director

San Diego County Local Formation Commission
9335 Hazard Way, Suite 200

San Diego, CA 92123

RE: SD-LAFCO Consideration of Proposed Contract for Sewer Services

Dear Executive Director Oft;

This law firm represents the City of Coronado. We have reviewed your letter dated
April 9, 2015 in which the San Diego County Local Formation Commission cited an exemption
listed in Government Code section 56133(e) in support of its decision that the provision of
wastewater service by the City of Imperial to the new Naval Base Coronado Coastal Campus,
located outside the boundaries of Imperial Beach and within the boundaries of Coronado (the
“new proposed sewer project’) is not subject to the purview of the San Diego Local Agency
Formation Commission (SD-LAFCO). We have also reviewed other relevant documentation
regarding the new proposed sewer project and the history of dealings between the U.S. Navy
and the City of Imperial Beach. For the reasons contained in this letter, we contend that SD-
LAFCO's initial analysis is incorrect and therefore demand on behalf of the City of Coronado
that SD-LAFCO review this City of Imperial Beach contract for provision of new sewer services

outside its boundaries.

The subject sewer service agreement between the City of Imperial Beach and the Naval
Facilities Engineering Command was first issued in 1967 and last amended in 1891. At its
peak, the City of Imperial Beach provided sewer service under the agreement to four dwellings
and one guard house (Letter Agreement N62473-67-M-0002), although according to Imperial
Beach's General Plan, “[tlhe Navy has significantly scaled down its usage since its peak in the
1970's.” (General Plan, p. F-18.) The four dwellings and guard house are physically located in
the City of Coronado and are therefore outside both the Imperial Beach city limits and its sphere

of influence.

Government Code section 56133(e) lists five separate types of agreements and services
that are exempt from customary SD-LAFCO review. The exemption claimed by SD-LAFCO is
“an extended service that a city or district was providing on or before January 1, 2001" (the

“fourth exemption®).

We demand that SD-LAFCO reconsider its initial assessment of the new proposed
sewer project for several reasons:

1. SD- LAFCO may not rely on the fourth exemption in Government Code section
56133(e).

OAK #4848-3832-1955 v1
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Mike Ott, Executive Director
May 1, 2015
Page 2

2. Even if SD-LAFCO could rely on the fourth exemption in Government Code section
56133(e), a proper interpretation of that exemption requires SD-LAFCO to consider
the new proposed sewer project.

3. SD-LAFCO may not rely on the first exemption in Government Code section
56133(e).

4. Because the new proposed sewer project is within Coronado’s jurisdictional
boundaries and outside Imperial Beach’s city limits and sphere of influence, the City
of Imperial Beach cannot provide wastewater services to the new proposed sewer
project without SD-LAFCOQ's approval.

I SD- LAFCO MAY NOT RELY ON THE FOURTH EXEMPTION IN GOVERNMENT
CODE SECTION 56133(e).

SD-LAFCO's letter of April 9, 2015 states that the fourth exemption in Government Code
Section 56133(e) is applicable because extended service has been provided to the Federal
Government before January 1, 2001.

However, SD-LAFCO may not properly rely on this Government Code exemption
because it has not adopted it in SD-LAFCO's Procedures Guide.

The Cortese-Knox-Hertzberg Local Government Reorganization Act of 2000 (“CKH
Act’), AB 2838 affirmed and strengthened the role of Local Agency Formation Commissions
such as SD-LAFCO in helping shape the future physical and economic growth and development
of the State. Among other things, the CKH Act required that each LAFCO establish written
policies and procedures not later than January 1, 2002, and that each LAFCO must thereafter
exercise its powers in a manner consistent with those policies and procedures. (Government
Code Section 56375.)

Accordingly, SD-LAFCO prepared an extensive Procedures Guide that was last updated
in 2013. Within Section Four of SD-LAFCO's Procedures Guide is a section entitled “Provision
of Services by Contract,”" which implements Government Code Section 56133(e) and its
exemptions. SD-LAFCO's Procedures Guide squarely addresses and explains four of the five
exemptions set forth in Section 56133(e), but makes no mention of the fourth exemption.
Nowhere in its Procedures Guide does SD-LAFCO adopt, explain or make any reference
whatsoever to the fourth exemption regarding "an extended service that a city or district was
providing on or before January 1, 2001.”

Having failed to adopt this fourth exemption in its Procedures Guide, SD-LAFCO may

not now rely upon it to decline to review a city's contract for sewer services outside its
boundaries.

OAK #4848-3832-1955 v1
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i EVEN IF SD-LAFCO COULD RELY ON THE FOURTH EXEMPTION, A PROPER
INTERPRETATION OF THAT EXEMPTION REQUIRES SD-LAFCO TO CONSIDER
THE NEW PROPOSED SEWER PROJECT.

SD-LAFCO's letter appears to rely on an incorrect and overly expanded interpretation of
the fourth exemption, stating, “Because the extended service was provided prior to 2001, any
subsequent amendments to the 1991 wastewater service agreement would also be exempt

from LAFCOQ purview.”

Nowhere in any of the decisional law or legislative history of Section 56133(e) has such
an expansive reading of the statute been adopted. Nor is this expansive interpretation of the
fourth exemption set forth in SD-LAFCO's Procedures Guide, which is the precise place the
CKH Act requires such interpretations to be situated.

In analyzing a statute’s text, Courts are guided by the basic principle that a statute
should be read as a harmonious whole, with its separate parts being interpreted within their
broader statutory context. Canons of construction require that a term used more than once in a
statute ordinarily be given the same meaning throughout. (See, e.g. Congresslonal Research
Service Report for Congress, December 19, 2011.)

SD-LAFCO apparently interprets the term “extended service” in Section 56133(e) to
mean “amended service” but this is clearly not the meaning intended by the legislature. Each of
the other sections in Government Code Section 56133 makes reference to “extended services
outside its jurisdictional” boundary or boundaries. It is therefore patently obvious that "extended
service” refers to service outside a city or district's boundary or borders. It cannot mean an
“expansion” or “amendment” of existing service because those situations are addressed
elsewhere in the statute. (See, e.g., 2013 Humboldt LAFCO: “Expansion or intensification of
outside agency services shall be considered a new request.”)’

Reading the fourth exemption of Section 56133(e) in that manner: Section 56133(e)
does not apply to a service outside its borders that a city was providing on or before January 1,
2001. The only service the City of Imperial Beach was providing outside its borders on or
before January 1, 2001 was a sewer service to four dwellings and one guard house, and even
that small-scale sewer service had been significantly scaled down by the time the City of
Imperial Beach adopted its general plan in 1994.

According to environmental documents circulated by it, the sewer service the U.S. Navy
now seeks will apply to 1.5 million square feet of infrastructure, far exceeding and expanding the

! See also, Community Water Coalition v. Santa Cruz County LAFCO (2011) 200 Cal. App. 4th 1317,
1327: the reason Senate Bill No. 807 amended section 56133 to authorize "a LAFCO to approve the
extension of services outside a city's sphere of influence” was to “correct public health and safety
problems such as failing septic tanks and water wells.” (Citing Sen. Local Gov. Comm. Analysis Sen. Bill
No. 807 (1999-2000 Reg. Sess.) Apr. 21, 1999, p. 3 (emphasis added).)... “Section 56133, subdivision
(a) was and is a limitation upon the power of clties and districts to expand urban services beyond their
borders.” Id.)

OAK #4848-3832-1955 v1
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level of existing service provided by the City of Imperial Beach. This is entirely different from the
service previously provided by the City of Imperial Beach. Thus, the fourth exemption of
Section 56133(e) for service outside its borders that a city was providing before January 1, 2001
does not apply to the new proposed sewer project.

Such an interpretation is entirely consistent with the first exemption enunciated in
Section 56133(e) which exempts from LAFCO's purview contracts involving two public agencies
‘where the level of service to be provided is consistent with the level of service contemplated by
the existing service provider.”

Here, the service the City of Imperial Beach “was providing before January 1, 2001” is
completely inconsistent with the level of service now contemplated. Thus, the “new or extended
services” the City of Imperial Beach now seeks to provide “by contract or agreement outside its
jurisdictional boundaries” are subject to the written approval of SD-LAFCO. (Government Code
Section 56133(a).)

il. SD-LAFCO MAY NOT RELY ON THE FIRST EXEMPTION IN GOVERNMENT CODE
SECTION 56133(e).

As set forth in our letter of April 10, 2015, SD-LAFCO may not rely on the first exemption
in Government Code Section 56133(e) for contracts involving two or more agencies for two
reasons. First, the U.S. Navy is not a “public agency” within the meaning that term is given in
the CKH Act. Government Code Section 56070 defines "public agency" to mean “the state or
any state agency, board, or commission, any city, county, city and county, special district,
or any agency, board, or commission of the city, county, city and county, special district, joint
powers authority, or other political subdivision.” Obviously, neither the U.S. Navy, the proponent
of the overall expansion project, nor its Naval Facilities Engineering Command, the party to the
existing contract with the City of Imperial Beach, is a public agency as defined by the CKH Act,

Second, the first exemption of Section 56133(e) requires that the level of service to be
provided be consistent with the level of service by the existing service provider. As explained
above, the level of service to be provided is vastly larger than the existing level of service, For
both of these reasons, the first exemption of Government Code Section 56133(e) is also
inapplicable to the new proposed sewer project.

iv. BECAUSE THE NEW PROPOSED SEWER PROJECT IS WITHIN CORONADO’S
JURISDICTIONAL BOUNDARIES AND OUTSIDE IMPERIAL BEACH'S CITY LIMITS
AND SPHERE OF INFLUENCE, THE CITY OF IMPERIAL BEACH CANNOT PROVIDE
WASTEWATER SERVICES TO THE PROJECT WITHOUT SD-LAFCO'S APPROVAL.

Government Code Section 56133(a) requires that a city seeking to provide extended

services by contract outside its jurisdictional boundaries must first receive written approval from
its local LAFCO.

OAK #4848-3832-1955 v1
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Here, the City of Imperial Beach is seeking to provide extended services by contract
outside its jurisdictional boundaries. The City Is not seeking to contract with another publie
agency. The level of service contemplated for the new proposed sewer project far exceeds and
expands the existing services provided by the City of Imperial Beach and will require the
installation of 1.5 million square fest of additional infrastructure within Coronado’s jurisdictional
boundaries and outside imperial Beach'’s sphere of influence. Therefore, the exemptions
enunclated In Section 56133(e) are Inapposite.

LAFCOs are essentially the only body existing at an Intermediate level between the state
and individual local governments with the power to address broad future planning concems.
They are charged with the broad policy mandate to ensure orderly development. Two of
LAFCO's key objectives under the CKH Act are to encourage the orderly growth of government
agencles and to assure efficient local government services. (See www.calafco.org <“LAFCo
Objectives”.) AB 2838 added language that recognized the Importance of “efficlently extending
govemmental services.” (Government Code Section §6001.)

In light of these objectives, this proposed project is the very type of project for which
LAFCOs exist. This Is a project that requires LAFCO oversight to ensure orderly development,
the orderly growth of govemment agencies, and efficient local government services. Decislons
regarding the scope and potential extension of utility services ... fall within a county LAFCO's
purview. (Modesto Irrigation Dist. v, Paclfic Gas and Elec, Co. (2004) 309 F.Supp.2d 1156
(clting Cal. Gov't Code §§ 56133, 56375; also clting Tillle Lewis Foods, Inc. v. City of Pitisburg

(1975) 52 Cal.App.3d 983, 995.))

For all these reasons, we demand on behalf of the City of Coronado that SD-LAFCO
reconsider Its initlal assessment of this proposed Project, reverse Its initial decision, and decide
that the new proposed sewer project requires SD-LAFCO’s written approval,

Sincerely,

BURKE, WILLIAMS & SORENSEN, LLP
? . ! §. :

DEIRDRE JOAN COX

DJC:mac

cc:  Blair King, City Manager
Michael Colantuono, Esq.

OAK #4848-3832-1955 v



Exhibit 5. Imperial Beach Correspondence
May 26, 2015

R City of Imperial Beach, California

OFFICE OF THE CITY MANAGER
825 lmperial Beach Bivd., Imperlal Beach, CA 91932 Tol: (6 19) 423-8303 Fux: (619} 628-1395

May 26, 2015

Mike Ott, Executive Director

San Diego County Local Agency Formation Commission
9335 Hazard Way, Suite #200

San Diego, California 92123

Dear Mr. Ott,

The City of Imperial Beach recognizes the authority of LAFCO to determine the appropriate
utility service boundaries for municipalities. Without authorization from LAFCO, Impcrial
Beach will not expand Wastewater Service beyond the current service levels that include a small
portion of the City of Coronado along the northern border with Imperial Beach. If LAFCO
determines that it is appropriate for Imperial Beach to provide the service, Imperial Beach will
cordially work with LAFCO and the City of Coronado to prepare the necessary agreements.

It is not our intent to ignore the authority of LAFCO or usurp the authority of the Coronado City
Council in deciding how municipal services are to be provided within the City of Coronado.
Imperial Beach remains willing to provide Wastewater Service to the Navy upon authorization
from LAFCO and the implementation of all necessary agreements with the City of Coronado.

Sincerely,

Andy Hall, AICP
City Manfger,
City of Imperial Beach

cc.  Mayor and Council
City of Coronado
Commander, Naval Base Coronado



Exhibit 6. Department of the Navy

Correspondence
June 4, 2015
DEPARTMENT OF THE NAVY
COMMANDING OFFICER
NAVAL BASE CORONADO
BOX 357033
SAN DIEGO, CA 92135-7033 IN REPLY REFER TO:
10000
Ser N00/474
4 Jun 15

Michael D. Ott

Executive Director

San Diego Local Agency Formation Commission
9335 Hazard Way, Suite 200

San Diego, CA 92123

Dear Mr. Ott:

Thank you for your email correspondence with my staff on 4
May 2015; I greatly appreciate the opportunity to address any
concerns you may have associated with the development of the
Naval Base Coronado (NBC) Coastal Campus and the provision of
wastewater services. I support your decision that the provision
is not subject to purview of the San Diego Local Agency
Formation Commission (LAFCO) and I intend to continue using the

historic pre-1967 agreement.

As recognized in your 9 April, 2015, letter; a wastewater
service agreement has existed between the City of Imperial Beach
and the Federal Government (Department of Navy) since at least
1967. The referenced 1967 document executed a 5 year renewal of
an existing agreement that remains in effect. Under the
agreement, as last modified in 1991, the City of Imperial Beach
must provide sanitary sewerage services “as required by the
Government” and “receive, transport, treat and dispose of all
sewage originating at the project in such amounts as the
Government desires to release into the City’s system and in a
manner and by such means as will constitute no hazard to public

health.”

As stated in the NBC Coastal Campus Final Environmental
Impact Statement (FEIS), the Department of Navy intends to
construct 1.5 million square feet of additional infrastructure
wholly within federal property. As compared to 2013, the
proposed development is anticipated to generate approximately
200,000 gallons of wastewater per day; however, receipt,
transport, treatment, and disposal are consistent with the
existing historic agreement between the City of Imperial Beach

and the Department of Navy.
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A new sewer service agreement is not required and is not
being considered. The existing historic agreement to provide
wastewater services by the City of Imperial Beach will remain in
effect; the City of Imperial Beach will simply continue to
provide wastewater services as required by the Government in
such amounts as the Government desires to release in accordance
with the wastewater service agreement in place since at least
1967. As such, the Department of Navy supports the LAFCO
decision that the NBC Coastal Campus wastewater service is
exempt from LAFCO purview because the extended service has been
provided to the Federal Government before January 1, 2001.

Thank you for your interest in this project. Please do not
hesitate to contact Mr. Wes Bomyea, email wesley.bomyea@navy.mil
or telephone (619)545-4134, with any questions or concerns
related to this issue.

Sincerely,

oA AL

C. E. SUND

Captain, U.S. Navy

Commanding Officer

Naval Base Coronado
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BURKE, WILLIAMS & SORCNSEN. LLP www bwslaw com

Direct No.: 610.803.8835
dcox@bwslaw.com

July 7, 2015

VIA ELECTRONIC MAIL AND REGULAR MAIL

Mike Ott, Executive Director

San Diego County Local Formation Commission
9335 Hazard Way, Suite 200

San Diego, CA 92123

RE: SD-LAFCO Consideration of Proposed Contract for Sewer Services

Dear Executive Director Ott;

On behalf of the City of Coronado, we write in response to your email correspondence
dated June 8, 2015 in which the San Diego County Local Agency Formation Commission
(SD-LAFCO) provided all parties an opportunity to review and comment on responses provided
to SD-LAFCO staff. We appreciate the opportunity to respond to the correspondence from the
City of Imperial Beach and the Department of the Navy regarding the provision of new
wastewater service by the City of Imperial Beach (the “Proposed Sewer Project”) to the new
Naval Base Coronado Coastal Campus, located outside the boundaries of Imperial Beach and
within the boundaries of Coronado. (As to the facts and arguments that have been made
before, we are not summarizing them again here.)

In further support of its request that SD-LAFCO (a) reconsider its initial opinion that the
Proposed Sewer Project is not subject to the purview of SD-LAFCO and (b) find that the City of
Coronado is the only proper service provider for the Proposed Sewer Project, the City of
Coronado notes the following.

l. None of the Responses to Coronado’s Initial Request for Reconsideration Raised
Any Statutory or Case Authority to Refute Coronado’s Perspective.

In its June 4, 2015 correspondence, the Navy did not dispute any of the arguments
raised on behalf of the City of Coronado, but instead simply endorsed SD-LAFCO's initial
response. If there were a legal basis to dispute Coronado’s perspective, one must assume the
Navy would have raised it.

Il Imperial Beach Now Agrees that SD-LAFCO’s Review and Approval of the
Proposed Sewer Treatment Expansion is Required.

The City of Imperial Beach now acknowledges that before it can undertake the Proposed
Sewer Project, it must first seek, and obtain, SD-LAFCO approval. In its correspondence dated
May 26, 2015, Imperial Beach states in pertinent part, “Without authorization from LAFCO,
Imperial Beach will not expand Wastewater Service beyond the current service levels...” As
discussed in more detail below, Imperial Beach's response is supported by various facts
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pertaining to Imperial Beach's defined sphere of influence, SD-LAFCO's municipal service
review of Imperial Beach, and Imperial Beach’s General Plan.

. Undertaking Review of the Proposed Sewer Project is Consistent with
SD-LAFCO’s Charter.

California Government Code section 56133 was originally enacted by the Legislature in
1993 in response to cities and special districts circumventing LAFCO by contractually extending
services outside their jurisdictions to property owners instead of annexing the affected lands.

The Legislature delegated to LAFCO the responsibility of approving annexation
proposals in order to insure the orderly development of cities and to prevent wasteful duplication
of municipal services. (City of Ceres v. City of Modesto (1969) 274 Cal.App.2d 549, 557.)
Some of LAFCO's tools for carrying out this responsibility are Sphere Of Influence and
Municipal Service Reviews.

As explained further in this letter, and in our correspondence of May 1, 2015, the
Proposed Sewer Project is precisely the type of situation LAFCO’s were formulated to address.
As explained in more detail below, if SD-LAFCO continues to refuse to undertake review of the
Proposed Sewer Project, an irrevocable course of potential future development within the City of
Coronado will be established, with significant potential adverse consequences, without any
participation by Coronado’s City Council,

Iv. Upon Deciding to Undertake an Assessment of Imperial Beach's Request to
Expand Wastewater Service, SD-LAFCO Should Reject it, Because the Area to
Which the Navy Seeks to Have Imperial Beach Expand its Wastewater Services is
Not and Will Never Be Within Imperial Beach's Sphere of Influence, and is Instead
Within City of Coronado Boundaries, and Any Expansion of Wastewater Services
by imperial Beach Would be Improper.

An important tool used in implementing the Cortese-Knox Act ("Act”) is the adoption of a
Sphere of Infuence (SOI) for a jurisdiction. An SO! is defined by Government Code section
56425 as “...a plan for the probable physical boundary and service area of a local agency.” An
SOl represents an area adjacent to a city or special district where a jurisdiction might be
reasonably expected to provide services over the next 10-15 years. In other words, the SOl is
generally the territory within which a city or special district is expected to annex.

For these reasons, the Act requires SD-LAFCO to adopt an SOI for each city and special
district in its county. An SOI designates the city or district's future boundary and service area. It
guides LAFCO in making decisions on individual jurisdictional changes. Importantly, a city does
not control the territory in its sphere of influence until it actually annexes the property. LAFCO
includes territory that is expected to require city services within a 10-15 year time period and
considers information regarding land use, and public facilities and services. Each LAFCO is
required to review a city's sphere every five years for possible modification.
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In a 1977 opinion, the California Attorney General stated that an agency's SOI should
“serve like general plans, serve as an essential planning tool to combat urban sprawi and
provide well planned efficient urban development patterns, giving appropriate consideration to
preserving prime agricultural and other open-space lands.” (60 Ops. Cal.Atty.Gen. 118).

According to OPR's LAFCO publication, “a City's SOI describes its probable physical
boundaries and service area and can therefore be used as a benchmark for the maximum
extent of the city's future service area. (‘LAFCOs, General Plans, and City Annexations,”
Governor's Office of Planning and Research 2012, p. 5)

With respect to services provided outside of a city or district's jurisdictional boundaries
and within the city or district's SOIl, LAFCO may authorize the provision of services “in
anticipation of a later change of organization.” If a district proposes to provide services outside
of the district's sphere of influence, LAFCO may only approve the district's request if the
services are provided to respond to “an existing or impending threat to the public heaith or
safety of the residents of the affected territory.”

An SOl is “a plan for the probable physical boundaries and service area of a local
agency” that is determined by a LAFCO. Therefore, a city may provide “services outside of its
jurisdictional boundaries only if the services will be provided ‘within its sphere of influence in
anticipation of a later change of organization."™ (Habitat Watershed Caretakers v. City of Santa
Cruz (2013) 213 Cal.App.4th 1277.) Of course, here, there is no anticipated change of

organization.

Applying these precepts to the facts at hand, SD-LAFCO's Sphere of Influence report for
the City of Imperial Beach states, “The Imperial Beach Sphere of influence is coterminous with
the City's boundary.” This means that the SOI boundary follows the boundaries of the
incorporated city. In its 2008 MSR, SD-LAFCO affirmed the existing coterminous sphere of
influence for Imperial Beach, stating, “The City of Imperial Beach's sphere of influence was
established on July 12, 1999 and is coterminous with the City's corporate limits. There was a
partial coterminous sphere affirmation on August 2, 2004 involving a portion of the City sphere
located in the boundary of the now dissolved Tia Juana Valley County Water District. On
August 1, 2005, a city sphere review was conducted and the coterminous sphere was again
affirmed coterminous. There have been no amendments to the sphere since this affirmation.”

Thus, that portion of Coronado to which imperial Beach provides wastewater treatment
services is not even within Imperial Beach's Sphere of Influence. Generally, a request to extend
services beyond a City's SOI is accompanied by a proposal for annexation of that area. Here,
no such annexation is possible since the area to which expanded service is proposed to be
provided is already within another City’s boundaries.

In City of Ceres v. City of Modesto (1969) 274 Cal.App.2d 549, the court considered

whether the City of Modesto's proposed plan to construct permanent sewer lines in an area
which it may never be able to annex is an unconscionable waste of city funds entitling a
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stakeholder taxpayer to injunctive relief under Code of Civil Procedure section 526a, explaining
“a court must not close its eyes to wasteful, improvident and completely unnecessary public
spending, merely because it is done in the exercise of a lawful power.” On facts less favorable
than these (i.e., in the City of Ceres case, future annexation was at least feasible), the Court
concluded that a taxpayer would have been able to state such a cause of action for several

reasons.

a. “First, it is conceivable that the City of Modesto will derive no benefit of any kind from the
installation of sewer lines in the adjoining unincorporated territory unless the territory is
ultimately annexed to Modesto.” So too here. Imperial Beach will never be able to
annex the territory in which the sewer lines are proposed to be installed since that
territory is already squarely within not just Coronado’s sphere of influence, but its
boundaries!

b. Second, the court held that if the City of Ceres were to annex the area, "the construction
of permanent sewer lines by Modesto in the disputed territory would result in an
unnecessary duplication of municipal services, would serve no useful purpose, and
would constitute an unconscionable waste of Modesto's tax funds.” So too here.
Because the territory into which the sewer lines are proposed to be extended is already
within Coronado, such an expansion of services by Imperial Beach within the boundaries
of Coronado could “resuit in an unnecessary duplication of municipal services, would
serve no useful purpose, and would constitute an unconscionable waste of [Imperial
Beach's] tax funds.”

V. Any Expansion of Imperial Beach Wastewater Services Into Coronado Is
Inconsistent with SD-LAFCO’s MSR.

State law also mandates that LAFCO prepares Municipal Service Reviews (MSRs).
(See, Government Code section 56378 (a): In addition to its other powers, the commission
shall initiate and make studies of existing governmental agencies. Those studies shall inciude,
but shall not be limited to, inventorying those agencies and determining their maximum service
area and service capacities.) An MSR is a comprehensive analysis of the municipal services,
including an evaluation of existing and future service conditions, provided in a particular region,
city or special district. SD-LAFCO adopted MSRs for all cities in the County in 2008. The
reason for conducting MSR's is to ensure SOI's are updated when and as appropriate.

In order to prepare and to update spheres of influence, LAFCO is required to conduct a
service review of the municipal services provided in the county or other appropriate area
designated by the commission. The MSR focuses on service delivery and considers:

Adequacy of public services

Infrastructure needs or deficiencies

Financial ability of agencies to provide services
Status of and opportunities for shared facilities

oo
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e. Accountability for community service needs, including governmental structure
and operational efficiencies
f. Any other matter related to effective or efficient service delivery

The MSR prepared by SD-LAFCO for Imperial Beach states, “The City is bounded by
the Pacific Ocean, the United States/Mexico International Border, and the Cities of San Diego
and Coronado. Thus any expansion would require detachment from one of the two cities.”
(Emphasis added.) SD-LAFCO's MSR thus envisions that an expansion such as the one
described in the Proposed Sewer Project would require detachment of the subject property from
Coronado. Further, in response to LAFCO'’s 2007 survey, Imperial Beach City staff reported no
opportunities to share facilities with other local agencies. The expansion now proposed by the
Proposed Sewer Project was nowhere on the horizon.

Neither the SOI nor the MSR made mention of the existence of Imperial Beach sewer
services in neighboring Coronado. Neither the SOI nor the MSR contemplated any revision or
expansion of Imperial Beach's existing SOI. Pursuant to 56425, a Commission uses spheres of
influence as the basis to recommend governmental reorganizations. Here, no reorganization is
necessary or even possible since the service request is within the Coronado city limits. Rather,
the logical solution that is consistent with the Cortese-Knox Act and with LAFCO's charter is for
Coronado to provide sewer services within its own boundaries.

Vi, Expansion of Imperial Beach Wastewater Services Into the City of Coronado is
Even Inconsistent with Imperial Beach’s General Plan.

Under Section 56668(g), a LAFCO is required to consider whether a proposal is
consistent “with city or county general and specific plans.”

Here, the expansion contemplated by the Department of the Navy is not even consistent
with Imperial Beach's general plan. Imperial Beach's General Plan (excerpt attached) does not
at all address the provision of services to the Navy property in Coronado, but focuses only on
the provision of services to Navy property in imperial Beach (i.e., the OLIB - Outlying Landing
Field Imperial Beach). And as to those services, the General Plan references a decrease of
those services, not an increase; it states at p. F-18 that “The Navy has significantly scaled down
its usage since its peak in the 1970's.”

Contrary to the General Plan, the June 4, 2015 Department of the Navy correspondence
states that, as compared to 2013, the Navy intends to install an additional 1.5 million square feet
of infrastructure to accommodate the additional wastewater requirements, which are expected
to generate approximately 200,000 gallons of wastewater per day. This is a huge expansion of
wastewater treatment services that is not even remotely considered by Imperial Beach's
General Plan. The Proposed Sewer Project's inconsistency with Imperial Beach's General Plan
is another reason why SD-LAFCO should find Coronado is the appropriate provider of sewer
services within its own boundaries.
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VIl.  Expansion of Wastewater Services Into the City of Coronado Violates the City of
Coronado’s Police Power.

California has nearly 500 cities. Within city boundaries, cities have responsibility for their
own municipal services as police and fire, animal control, parks, public works, water, waste
water, solid waste, and library. Sometimes these services may be provided by the city itseif or
by a county, a special district or a private company. Rarely, if ever, are they provided by a

neighboring city.

A city has, under its police power, the authority to provide sewer service to its residents
in the absence of any competing authority. (Cal. Const. art. Xl, § 7, Harter v. Barkley (1910)
158 Cal. 742; McBean v. City of Fresno (1896) 112 Cal. 189; Home Gardens Sanitary Dist. v.
City of Corona (2002) 96 Cal.App.4™ 88, 94-95.) Here, unlike the facts in the Home Gardens
case, in which a city was competing with a special district to provide service, the agencies
seeking to provide sewer service to the Navy are two cities. Therefore, unlike the outcome in
the Home Gardens case, in which the constitutional mandate of a special district superseded a
city's police power, Coronado's police power to provide sewer service to its residents within its
boundaries is superior to the right of neighboring Imperial Beach to do so.

A contrary result, i.e., allowing Imperial Beach to supply new hookups outside its
geographical boundaries and outside its sphere of influence without requiring annexation and
without a revenue-sharing agreement gives Imperial Beach an upper hand in managing
economic growth and reaping the tax revenue benefits therefrom.

More importantly, the development of this amount of infrastructure (1.5 million square
feet of additional infrastructure over 548 acres of property in Coronado) can potentially establish
a future land use pattern without any participation or permission from Coronado’s City Council,
Without the agreement of the Coronado City Council, this 548 acres of property within the City Is
being more fully developed. Should the Navy at any point in the future abandon its current use
of the property, and lease it to a private developer, the results could be devastating to
Coronado. Such a course is not beyond the realm of possibility. As recently as the 1990's, a
proposal for the Ocean Links Golf Course Development was considered, which would have
been comprised of luxury homes and golf courses.

Unlike some fast growing cities in Southern California, Coronado is built out to the levels
its leaders believe appropriate. The zoning for the 548 acres of property on which the Navy
base is situated is “nature preserve” (pursuant to an environmental overlay). Coronado officials
and residents are interested in preserving the existing character and level of development in
Coronado. While the City may not have the legal right to stop the Navy from conducting this
development, it would likely not approve it for a regular private developer. Should the Navy
cease its current use of the property after the installation of the proposed 1.5 million square feet
of infrastructure by Imperial Beach, and lease that property to a private developer, Coronado
would be left in the untenable position of (a) having Imperial Beach make future development
decisions about Coronado property (since Imperial Beach would own the infrastructure),
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(b) having its City Council deprived of the land use discretion, development oversight, and
police power intended to rest with it, and (c) allowing private development to occur without
paying proper incremental costs to the City of Coronado, thereby burdening Coronado with a full

buildout of an area intended to be a nature preserve.

SD-LAFCO should participate in the oversight of the Proposed Sewer Project and
ensure the City of Coronado is empowered to make decisions about development within its
boundaries to ensure such an untenable (yet very foreseeable) result does not occur.

Vill. Conclusion

For all of the reasons enunciated in this letter and in our letter of May 1, 2015, we renew
our request on behalf of the City of Coronado that SD-LAFCO reconsider its initial opinion that
the Proposed Sewer Project is subject to the purview of SD-LAFCO and:

1. Undertake review of the Proposed Sewer Project, especially in light of the fact that the
City of Imperial Beach has stated it will not provide wastewater services to the Proposed

Sewer Project without SD-LAFCQ's approval.

2. Find that because the Proposed Sewer Project is within Coronado’s city limits and
outside imperial Beach's city limits and sphere of influence, the City of imperial Beach
cannot provide wastewater services to the Proposed Sewer Project without SD-LAFCO's

approval.

3. Find that the City of Coronado (and not the City of Imperial Beach) is the proper provider
of wastewater services to the Proposed Sewer Project.

Sincerely,

BURKE, WILLIAMS & SORENSEN, LLP

DEIRDRE JOAN COX

Enclosures:

1. SD-LAFCO SOi for City of Imperial Beach

2. SD-LAFCO MSR for City of Imperial Beach

3. Excerpt from City of Imperial Beach General Plan

cc: Blair King, City Manager
Michael Colantuono, Esq.
Andy Hall, City Manager, City of Imperial Beach
Wesley Bomyea, Department of the Navy
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CiTY OF IMPERIAL BEACH

The City of Imperial Beach is a residential beach city and is the most southern beach
city in Southern California and the West Coast of the United States. It is 14.1 miles
south of downtown San Diego and 5 miles northwest of downtown Tijuana, Mexico.
Imperial Beach encompasses nearly 4 miles of beach. The City connects to nearby

Coronado, California, by way of the
Silver Strand.

Currently, Imperial Beach has a
population of 26,324 people; as of
2020 that number is projected to
increase to 28,230 people.

The City Council consists of a Mayor
and four Councilmembers; each
serving four year terms and elected
from the city at-large. The position
of the mayor is elected directly by
the voters. The City Council also
acts as the Planning Commission,
Redevelopment Agency, Finarcing
Authority and Personnel Board.

The Imperial Beach Sphere of
Influence is coterminous with the
City's boundary. Agencies providing
key services include the City of
Imperial Beach, San Diego Unified
Port District, and County of San
Diego Sheriff. EDCO provides trash
hauling and disposal services and
Cal American Water Company
provides water services.

C1TY CHARACTERISTICS

Incorporation Date: July 18, 1956
Population: 26,324 (2010 Census)

Land Area: 4.4 sq. miles

Governance: General Law City; Elected at large

Sphere of Influence: Coterminous
Sphere Adopted: July 12, 1999
Sphere Reaffirmed: March 3, 2008
General Pian Adoption Date: 2007

Primary Service Providers: City of Imperial Beach, San
Diego Unified Port District, County of San Diego Sheriff,
CAL American Water

City Council Meetings: 1 and 3~ Wednesday at 6:00 p.m.
Planning Commission: Same as City Council

Contact Information

825 Imperial Beach Blvd,

Imperial Beach, CA 91932

City Hall Phone: 619/423-8301

Police Department (Non Emergencies): 619/423-8223
Fire Department (Non Emergencies): 619/423-8223
Planning Department: 619/628-1356

Website: http://www.imperialbeachca.gov

Email: N/A

Address:



Conclusions
The City of Escondido effectively provides services to the City's residents; all

public services are provided by the City or through contracts with outside
agencies. The City also maintains a budget that adequately funds services. In FY
2007-08 total revenues exceeded expenses by $11,841,605.

CITY OF IMPERIAL BEACH

Description
The City of Imperial Beach incorporated on July 18, 1956 and now encompasses

approximately 4.44 square miles. The current estimated population according to
SANDAG is 27,709 people (SANDAG, 2007). Imperial Beach is a General Law
city that operates within the parameters of California municipal law. The City has
a city manager and a 5-member city council that is elected at large for 4-year

terms.

Imperial Beach is located along the southern portion of the San Diego coastline.
The City is bordered by the City of Coronado to the north, the City of San Diego
to the north, east, and south, the country of Mexico to the south, and the Pacific
Ocean to the west. Imperial Beach provides many municipal services to city
residents including: beach maintenance, building inspection, business licenses,
fire protection, flood control, information systems, landscape maintenance,
lifeguard services, park and recreation, planning, land use, zoning,
redevelopment, road maintenance, storm drain maintenance, street lighting, and
traffic control. Animal control services are provided by the City of Chula Vista
through a contract. American Medical Response (AMR) provides emergency
medical transport. Garbage and refuse collection and recycling services are
provided by EDCO through a contract with the City. While the City provides
landscape maintenance, some of the work is contracted out. Legal services are
provided through a contract with McDougal, Love, Eckis, Smith, and Boehmer.
The County of San Diego provides library services. Wastewater is provided by
Metro Wastewater JPA and water service is provided by Cal-American Water

Company.

According to the City of Imperial Beach Fiscal Year 2007-08 Budget, total
revenues amount to $34,422,844 and total expenses amount to $28,631,119.

Total Operating Budget (FY 2007-08)

Revenues Expenses
CGeneral Fund $17,455,929 §14,174,148
Special Revenue $2,089,425 $2,244,390
Emterprise T “$4.318,800 $3,958,904
Internal Service $1,887,000 $1,537,793
Redevelopment $8,601,500 $6,715,794
Total $34,422,844 $28,831,119
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Sphere of Influence

The City of Imperial Beach’s sphere of influence was established on July 12,
1999 and is coterminous with the City's corporate limits. There was a partial
coterminous sphere affirmation on August 2, 2004 involving a portion of the City
sphere located in the boundary of the now dissolved Tia Juana Valley County
Water District. On August 1, 2005, a city sphere review was conducted and the
coterminous sphere was again affirmed coterminous. There have been no
amendments to the sphere since this affirmation.

Requests for Sphere Changes
In response to LAFCO’s 2005 survey, city staff reported that there are no

anticipated sphere amendments at this time.

General Plan and Land Use
The Imperial Beach General Plan was adopted in 1994 and last updated on

March 3, 2007.

Conclusions

The City of Imperial Beach's location restricts expansion. The City is bounded by
the Pacific Ocean, the United States/Mexico International Border, and the Cities
of San Diego and Coronado. Thus any expansion would require detachment from
one of the two cities. There have been no sphere amendments since the
sphere's coterminous affirmation in 2005. Because of its geographic location and
no recent amendments, a coterminous sphere affirmation appears to be
warranted.

MUNICIPAL SERVICE REVIEW

The purpose of a service review is to evaluate the service delivery of the City of
Imperial Beach in terms of five broad factors, including: growth, infrastructure,
finance, management, and governance. Information about the City is gathered
and analyzed in order to make specific determinations related to the efficiency

and effectiveness of municipal service delivery.

Growth and population projections for the affected area

According to SANDAG, the current population of the City of Imperial Beach is
27,709 people and the population in 2010 is projected be 28,331 people
(SANDAG, 2007).

Present and planned capacity of public facilities and adequacy of public services,
including infrastructure needs or deficiencies

Imperial Beach provides many municipal services for the City. Other services and
facilities are provided through contracts with outside agencies and companies.
Currently, Imperial Beach is undergoing seven different major improvements,
including the establishment of an Emergency Operations Center, a fire station
remodel, the Civic Center Master Plan; replacement of collapsed storm drains,
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and street reconfiguration. The City also has capital improvement/facility plans,
including: the Public Works Facility Master Plan; Marina Vista Center Master
Plan; Reama Pars/ Teeple Park/Sports Park Recreation Center improvements
and renovations; Sewer System Capacity Study; improvements to pumps and
their stations; repairing wet wells and manholes; lighting improvements; and

street and sidewalk repairs.

Financial ability of agencies to provide services

Imperial Beach maintains a budget that effectively supports and sustains the
City's activities and residents. The City's Fiscal Year 2007-08 Budget states that
total revenues amount to $34,422,844 and total expenses amount to

$28,631,119.

Status and opportunities for shared facilities
In response to LAFCO’s 2007 survey, Imperial Beach City staff reported no

opportunities to share facilities with other local agencies.

Accountability for community service needs, including governmental structure
and operational efficiencies

Imperial Beach is a General Law city that operates within the parameters of
California municipal law. Imperial Beach has a city manager and a 5-member
city council. The City administers the following board, commissions, and
committees: the Design Review Board and the Tidelands Advisory Committee.
The City also provides public outreach and information programs such as the
City Bi-Annual Newsletter and cable television Community Calendar.

Conclusions
The City of Imperial Beach provides services effectively; all public services are

provided by the City or through contracts with outside agencies and companies.
The City has a budget that adequately funds services. In FY 2007-08 total
revenues exceeded expenditures by $5,791,725.

CITY OF LA MESA

Description
The City of La Mesa incorporated on February 16, 1912 and currently includes

approximately 9.04 square miles in central San Diego County. The current
estimated population of La Mesa according to SANDAG is 56,250 people
(SANDAG, 2007). La Mesa is a General Law city that operates within the
parameters of California municipal law. La Mesa has a city manager and a 5-
member city council that is elected at large for 4-year terms. The position of City

Clerk is also subject to an election.

La Mesa is bounded by the City of San Diego to the north, the City of El Cajon to
the northeast the on the east by the unincorporated community of Spring Valley,
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WASTEWATER SERVICES

Background
The City of Impenal Beach is a member of the San Diego Metropolitan Sewerage

System (Metro). The City operates Its own sewerage collection system and transports
the sanitary waste to Metro's South Bay Interceptor which conveys it to the regional
water treatment plant on Point Loma.

The present collection system consists of 11 pump statlons, 16,200 feet of force malin,
and approximately 36 miles of sewer lines ranging in dlameter from 6 Inches to 21
Inches. Where possible, the sewage system utilizes gravity flow to convey effluent,
however, in some Instances, pumping is required. Two major service areas of Imperial
Beach are served by large pump statlons. The west side of the City's sewage is
transported to Pump Statlon No. 8, located at Sth Street and Imperial Beach Boulevard,
prior to conveyance to Metro. The east side of the City and a portion of the west side of
the City's sewage is pumped by force main to Calla and Florida Streets prior to
conveyance to the Palm City Pump Station by gravity sewer flow. Effluent from both
pump stations enters Metro's South Bay Interceptor.

Portions of the wastewater management system are up to 40 years old. The oldest
pipes in the system are made of vitrified clay, which carries a life expectancy of
approximately 75 years. Some portions of the system are in need of repair and are
currently scheduled for replacement dependent upon urgency.

Infiltration, defined as water entering the sewer system from the groundwater table, is a
significant problem. Portions of the City's system are very susceptlble to sea water
Infiltration due to the close proximity of the ocean and the depth of the pipe relative to
sea level. Areas of probable high seawater intrusion include the collection lines leading
to Pump Statlon 1A, IB, and 2; In alleys between Seacoast Drive and the ocean; and
just west of Pump Station 10 at Cypress and Eighth Street. Correction of this problem
includes TV inspectlon inside of the pipes, lining and sealing of the pipe If it appears
structurally sound and the leaks are not too numerous, or complete replacement. By
the end of 1993, it was estimated that approximately one quarter of the problem areas

were lined.

In 1990, the City adopted a Sewerage System Master Plan prepared by Englneering-
Science, Inc. The plan's conclusions and recommendations utilized the 1981 General
Plan for ultimate build-out of the City. The report Identified a number of deficlencies in
the existing system. Besides the groundwater infiltration problem, the report identified
improvements needed to the interceptor/trunk sewer, and pumping stations. Utllizing
this report, the City's Five Year Capital Improvement Program since 1980 has Included
improvements to correct many of the deficiencies.
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In 1993, the Clty of Imperial Beach discharged an average of 2.5 million gallons per day
(mgd) of waste into the Metro system. The City's agreement with Metro allows flows up
to 3.5 mgd untll the year 2003. The City pays $33,000 per year to Metro in order to
retain their reserved sewer capacity. The Navy has contracted with the City of Imperial
Beach for 0.6 mgd portion of the City's 3.5 mgd allotment.

The combined flow from the Navy and the City can increase by 1.0 mgd before the
Metro capacity allocatlon Is exceeded. This represents a combined reserve capaclty of
approximately 4,000 equivalent dwelling units (EDU) using 250 gpd per EDU. However,
If the total capacity reserved for the Navy were to be utilized, the remaining reserved
capacity for the City of approximately 2,000 EDU, Is adequate for the City's projected
ultimate build-out based upon the General Plan projections. Ultimate flow estimates
predict that the Clty will require less than the reserved 3.5 mgd for complete build-out
(including the Navy usage). This appears to be especially true when the following facts
are considered:

. The actual sewage flows per dwelling unit in Imperial Beach appear to be
lower than the 250 gpd standard utilized for EDU.

. The Navy has significantly scaled down lts usage since its peak in the
1970's.

. The problem of infiltration of groundwater entering the sewer system Is
slowly being resolved, thus decreasing the flows.

. it should also be noled that a new San Diego Area Waste Management
District is being formed to replace the Metro System and is talking about
eliminating the reserve capacity system, and developing a different system
for assuring that adequate wastewater service capacity can be
guaranteed.

The City of Imperial Beach has established an Enterprise Fund to financlally support
sewer services in the City. The fees that are collected for providing services, and a
$2,400 connection (hook-up) fee, fund the total program. All the money that is collected
is utilized exclusively for sewer service, and covers the cost of all capltal improvement
outiays, the treatment of effluent by the Point Loma treatment facility, staffing and other
miscellaneous expenses.

A related issue to the City's wastewater service is water contamination that originates in
Mexico. The ocean and sandy beaches of Imperial Beach are considered a major asset
for the Clty. Unfortunately, as early as 1959, the San Diego County Department of
Public Health has periodically placed gquarantines on the City's beaches. These
quarantines prohibit swimming in the effected ocean waters, but non-water contact
recreation Is stili permitted on the beach. The pollution problem is solvabie but not by
Imperial Beach. Solutions to the pollution problem are withln the Jurlsdlction of many
different agencles --Federal, State and international, as well as the City of San Diego.
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